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Washington 25, D. C. 
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M & M Broadcasting Company 

Marinette, Wisconsin, for voluntary 
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Summary of Proposed Transfer of Control 


And Other Transactions | 

Ownership and control of the M&M Broadcasting Company is sought 
to be transferred (subject to prior Commission approval) by all of the 
present stockholders of the licensee corporation, to the Evening Tele- 
gram Company of Superior, Wisconsin, which alone is proposed to hold 
440 shares (55%) of the total of 800 shares issued and outstanding, and 
to Norman M. Postles and Walter C. Bridges, each of whom respectively 
would own 80 shares (10%) of the total stock. Accordingly, the present 
stockholders of the M&M Corporation are shown as the transferors in 
this application for Commission approval of the transfer of control of 
the Corporation, and the Evening Telegram Company, Postles and 
Bridges are shown as the transferees herein. i 

The present stockholders of M&M Broadcasting Company com- 


prise a total of 11 individuals, whose names and current stockholdings 


are as follows: 





William Walker 400 

Joseph D. Mackin 186 2/3 
Howard L. Emich 26 2/3 
A. J. DeLeers 26 2/3 
Monica Barry Lauerman 36 2/3 
Frank J. Lauerman, Jr. 26 2/3 
E. A. Comte 26 2/3 
Alice Lauerman Boyle 12 2/3 
Frank J. Lauerman, II 16 2/3 
Helen Lauerman Moriarity 14 

George R. Comte 26 2/3 


Total 800 
In the instant proposed transfer of control, the present stock- 
holders would transfer to the three named transferees a total of 600 
shares, representing 75% of the Corporation's total capitalization. 
Transferors would respectively transfer the following number of shares 
to transferees. 


William Walker 300. 

Joseph D. Mackin 118.6667 
Howard L. Emich 22.6667 
A. J. DeLeers 22.6667 
Monica Barry Lauerman 31.1667 
Frank J. Lauerman, Jr. 22.6667 
E. A. Comte 22.6666 
Alice Lauerman Boyle 10.7667 


[25] 


Frank J. Lauerman, I 14.1666 
Helen Lauerman Moriarity 11.9 
George R. Comte 22.6666 


Total 600 
The 600 shares to be so transferred would go to the transferees 
in the following respective amounts: 


Evening Telegram Company 440 shares (55% of all shares) 

Walter C. Bridges . 80 shares (10% of all shares) 

Norman M. Postles 80 shares (10% of all shares) 

Accordingly, majority control of M&M Broadcasting Company, 
after the transfer is approved and consummated, will be held by the 
Evening Telegram Company. 
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In the instant transfer of control and in other collateral trans- 
actions described hereinafter, all of the current stockholders of M&M 
Broadcasting Company would dispose of their entire holdings in the 
Corporation with the exception of present shareholders William Walker 
and Joseph D. Mackin, each of whom would continue to hold 40 shares of 
stock following the transfer transaction. (See below as to a separate 
future option running from Walker to Mackin covering the former's 40 
shares to be so held.) The form of the transaction in the Agreement 
for Sale of stock (Exhibit 3) has all M&M stockholders placing their 
entire stockholdings in escrow, with the distribution thereof after Com- 
mission approval including 40 shares each to Walker and Mackin. The 
precise effect of the transaction therefore is as if Mackin and Walker 
each withheld 40 shares from the transfer and escrow arrangements. 
Thus, the shares shown in the Agreement to be sold by Walker (300) 
and by Mackin (118.6667) are the net shares to be transferred to the 3 
named transferees, and do not include the 40 shares which Walker and 
“Mackin respectively retain. 

For the 600 shares of stock (75%) being so transferred to them, 


the 3 transferees have agreed to pay a purchase price of 


[26] 
$211,764. Of this amount $30,000 has already been placed in escrow 
upon the signing of the Agreement of Sale, with the balance remaining 
to be paid to the escrow agent for distribution at such time as the 
transaction is consummated after Commission approval. 

There are several other transactions of a collateral nature affect- 
ing 15% (and perhaps 20%) of the stock of the M&M Broadcasting Com- 
pany, but which do not directly concern the transfer of control that is 
the subject of this application. They involve transferor s and/or the 
transferees, as well as other parties and are so being reported to the 
Commission in this application. These collateral transactions are set 
out in full in Exhibit 4 to the application. They may briefly be Summar - 
rizéd.as follows: 
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1. An option agreement, dated November 27, 1957 whereby 
Joseph Mackin obtains the future right to purchase the 40 shares of 
stock (5% of total corporate shares) that William Walker will hold 
following the consummation of the proposed transfer of control. 

2. A mutual release dated November 26, 1957, by and between 
the M&M Broadcasting Company and its stockholders with Charles 
Goldberg and John F. Stang wherein these parties mutually cancel and 
rescind their agreement of July 19, 1957, which provided for the grant- 
ing of an option upon certain conditions to Stang and Goldberg for their 


possible purchase of stock in the M&M Broadcasting Company. A copy 


of the said option of July 19, 1957 was duly reported to the Commission 
and is there on file. 

3. A gift agreement, dated November 26, 1957, wherein all of the 
current stockholders of M&M Broadcasting Company agree to give to 
Charles Goldberg, his wife Antoinette, John F. Stang and his wife 
Lillian M., 30 shares each (or a total of 120 shares) in the M&M Broad- 
casting Company. Shares for the gift are to be obtained on a pro rata 
basis from the 


[27] 
current M&M stockholders. The 120 shares to be so given would com- 
prise a total of 15% of the Company's total stock. 

4. An employment contract, dated November 26, 1957, by and 
between a) the Evening Telegram Company, Norman M. Postles and 
Walter C. Bridges with b) Charles Goldberg and John F. Stang providing 
that should the first named three parties purchase and acquire control 
of M&M Broadcasting Company that Stang and Goldberg will serve as 
consultants therefor for a period of 7 years at a rate of $3,000 per year 
for each. 

In addition thereto, all of the above-named persons have entered 
into an agreement entitled Escrow Instructions, dated November 26, 1957, 
providing for the preparation and consummation of the subject transfer 
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of control as well as the collateral transactions referred to hereinabove. 
Such agreement provides for the deposit in escrow by the current M&M 
stockholders of all of the 800 shares issued and outstanding, for the 
transferees' down payment of $30,000 on the purchase price on the 600 
shares to be transferred to them, and for the deposit with the escrow 
agent of all of the executed documents referred to hereinabove. 

Finally, there is an agreement by the Evening Telegram Company, 
Walter C. Bridges and Norman M. Postles (covering a provision in the 
escrow agreement for the agent's delivery to them of all of the deposited 
stock certificates upon Commission approval of the transfer), that upon 
receipt of the certificates they will deliver the same to the M&M Broad- 


casting Company for reissue and delivery to the then-stockholders in 


the following amounts: 


Evening Telegram Company 440 Shares 
Norman M. Postles % 
Walter C. Bridges 

William Walker 

Joseph D. Mackin 

Charles Goldberg 

Antoinette Goldberg 

John F. Stang 

Lillian M. Stang 


Total 


[ 34B] 
Excerpts from Exhibit #4 


MUTUAL RELEASE | 
This agreement made this 26th day of November, 1957, between 

Charles Goldberg and John F. Stang, hereinafter called first parties, 
and M&M Broadcasting Co., William E. Walker, Joseph D. Mackin, 
Howard L. Emich, A. J. DeLeers, Monica Barry Lauerman, Frank J. 
Lauerman, Jr., E. A. Comte, Alice L. Boyle, Frank J. Lauerman II, 
Helen Lauerman Moriarty, George R. Comte, hereinafter called second 
parties. : 
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Whereas first parties and second parties entered into an agree- 


ment in writing, dated July 19, 1957, designated an option agreement, 


providing for the purchase and sale of certain shares of stock of the 


M & M Broadcasting Co. a Wisconsin Corporation, and 


Whereas parties hereto are mutually desirous of cancelling said 


contract and of terminating all rights and obligations thereunder. 


Now therefore, for and in consideration of the mutual promises 

and covenants herein contained, it is mutually agreed as follows: 

1. First parties do hereby cancel, rescind, revoke, set aside 
and terminate all of their rights to purchase, accept or 
receive any shares of stock under the said option agreement 
hereinbefore referred to and do hereby, release second 
parties from any duty or obligation to sell, assign or trans- 
fer any shares of stock thereunder, or otherwise. 

Second parties in consideration of the said release, by first 
parties do hereby release first parties from any and all 
liabilities under that certain Loan Agreement made between 
M & M Broadcasting Co. and first parties on July 19, 1957. 
In Witness whereof the parties have hereunto set their hands and 
seals this 26th day of November, 1957. 
; | M & M Broadcasting Company, 
By: /s/ William E. Walker, President 
/s/ Joseph D. Mackin, Secretary 
/s/ Joseph D. Mackin 
/s/ Howard L. Emich 
/s/ A. J. DeLeers 
/s/ Monica Barry Lauerman 
/s/ Frank J. Lauerman, Jr. 
/s/ George R. Comte /s/ E. A. Comte 
/s/ Charles Goldberg /s/ Alice L. Boyle 
/s/ John F. Stang i /s/ Frank J. Lauerman II 
/s/ William E. Walker /s/ Helen Lauerman Moriarty 
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M & M BROADCASTING COMPANY 


BALANCE SHEET-WMAM AND WMBV 
NOVEMBER 30, 1957 


ASSETS: WMAM WMBV-TV TOTAL LIABILITIES AND ¢ 


Current Assets: ! Current Liabilities: 
Cash $ 44,923.21 8,306.76 53,229.97 Notes payable-w. # 
Accounts receivable-trade 16, 619.10 36,530.25 53,149.35 Notes payable-RCA 
Less reserve for losses (1,300.00) (1,300.00) (2,600.00) Accounts payable 
Sundry receivables 200.00 1, 521. 36 1, 721.36 Commissions payah 


| Accrued interest pa 
Total Current Assets $ 60, 442. 31 45, 058. 37 105: 500. 68 Accrued payroll 
: Accrued payroll tax 
Fixed Assets: | Withholding tax liak 


Land $ 1,510.86 27,217.75 28,728.61 Accrued property 

Transmitter building 13,491.81 13,491.81 Total Current 

Studio building 16,770.54 71,042.11 87,812.65 

Transmitter 4,244.62 159,641.70 163,886. 32 

Auxiliary transmitter equipment 26,665.92 26,665.92 Other Liabilities: 

Towers 4,602.64 112,506.44 117,109.08 =. navable-RCA 

Studio technical equipment 10,175.64 117,215.45 127,391.09  Nows payable-RCA 

Studio and office fixtures 8,632.98 10,781.33 19,414.31 DoS ES 
Notes payable-Steph 


eee ee Seseesah _ “Bigson7 
Total $ 45,937.28 542,531.68 588,468.96 Total Other Liz 


Less accumulated depreciation 39,411.32 107,198.41 146, 609. 73 


Net Fixed Assets $ 6,525.96 435,333.27 441,859.23 Capital: 


Common capital stom 
| Donated surplus 
Other Assets: | (A)Investment by WMA 


Investments 3,000.00 3,000.00 St 

Unexpired insurance 3,813.34 3,813.34 Yee 

Organization expense 2,509. 66 2,509. 66 Total Capital 
(A)Investment in WMBV-TV 135,388.91 _* 


Total Other Assets $137, 898.57 6, 813. 34 9, 323. 00 


TOTAL ASSETS $204,866.84 487,204.98 556, 682.91 TOTAL LIABD 


_ (A) Intercompany accounts eliminated in grand totals 


BEST COPY AVAILABLE} 


from the original bound volume 
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PETITION TO DESIGNATE APPLICATION FOR HEARING 

Valley Telecasting Company, Green Bay, Wisconsin, licensee of 
television station WFRV-TV, Channel 5, Green Bay, respectfully peti- 
tions that the Commission designate the above-entitled application for 
hearing and that Valley be made a party thereto. In support of this 
petition, Valley states as follows: 

1. M & M Broadcasting Company is the Heensee of stations 
WMAM and WMBV-TV, Marinette, Wisconsin. Marinette is located 
approximately 50 miles in a northerly direction from Green Bay, Wis- 
consin. The above-entitled application proposes a transfer of control 
from the present principals in M & M to the Evening Telegram Company, 
Superior, Wisconsin, one of the Morgan Murphy newspaper, radio, and 
television interests. The Morgan Murphy interests also control station 
WISC-TV, Channel 3, Madison, Wisconsin; WEAU-TV, Channel 13, Eau 
Claire, Wisconsin; 


[ 89] : 
and KGTV, Channel 17, Des Moines, Iowa, which is currently off the air. 
In addition, the following newspapers and radio stations are a part of 
the Morgan Murphy interests: Chippewa Falls Herald Telegram, 
Chippewa Falls, Wisconsin; Manitowoc Herald Times, Manitowoc, Wis- 
consin; Two Rivers Reporter, Two Rivers, Wisconsin; Lafayette Prog- 
ress, Lafayette, Louisiana; radio stations WISC, Madison, Wisconsin; 
WEEC, Duluth, Minnesota; WMFG, Hibbing, Minnesota; WHLB, Virginia, 
Minnesota; WEAU, Eau Claire, Wisconsin;:: and KVOL, Lafayette, 
Louisiana. : 

2. In addition to the Evening Telegram Company, the transferees 
are Norman M. Postles and Walter C. Bridges. Mr. Postles, a Certi- 
fied Public Accountant, is Comptroller of the Evening Telegram Com- 
pany, and has been associated with other Morgan Murphy newspaper 


interests in the same capacity. He is Secretary and Treasurer of Rib 
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Mountain Television Inc., and is now a director of Radio Wisconsin, 


Inc., the licensee of WISC, WISC-FM, and WISC-TV in Madison, Wis- 
consin. (Transfer Application, BTC-2699, Exhibit 9). Mr. Walter C. 
Bridges, the third transferee, is also closely identified with the Morgan 
Murphy interests. He is an officer and director in four of the Murphy 
business entities, and a minority stockholder in two. His other active 
business interest is as an officer, director, and 78.4% stockholder in 
WJMC, Inc., Rice Lake, Wisconsin, which operates WJMC and WJMC- 
FM, Rice Lake, and holds a construction permit for WHSM, Hayward, 
Wisconsin (Transfer Application, BTC-2699, Exhibit 9.). 


[90] 

3. M & M received its grant of construction permit for station 
WMBV-TV on November 19, 1953, and since that time has sought 
repeatedly and continuously to establish itself as a Green Bay rather 
than a Marinette station. Shortly after receiving its initial grant, M & 
M filed an application specifying a change in transmitter site, which 
was granted on March 24, 1954. The effect of this change was to remove 
the station transmitter location farther from Marinette in order that a 
city grade signal might be placed over Green Bay. In its operational 
policies, advertising, sales policies, construction of Green Bay studios, 
and through virtually every other possible device, M & M has sought, 
despite its assignment and responsibilities as a Marinette station, to 
identify station WMBV-TV with Green Bay and establish it in the eyes 
of the public and advertisers as a Green Bay station. The Commission 
has been apprised of many of these activities in a past proceeding 
(Docket No. 11823). 

4. The many efforts of M & M in this direction recently culmi= 
nated in a rule making proposal now pending before the Commission 
with respect to which comments are due on February 28, 1958 (Docket 
No. 12254). In this proposal, filed by M & M on September 13, 1957, 

M & M requests that Channel 11 be deleted from Marinette; that 
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Channel 11 be assigned to Green Bay in lieu of Marinette; and that 
M & M be permitted to move the transmitter location of station WMBV- 
TV to a point south of Green Bay and in excess of 50 miles away from 
Marinette. Marinette would receive neither a city grade nor a grade A 
Signal from this location, 


[91] 
nor be recognized as the principal community of interest. 

9. The pending request of M & M in Docket No. 12254 that Mari- 
nette be deprived of its only VHF channel and station, so that Green 
Bay could be assigned a third such channel and station, was filed with 
the Commission approximately four months prior to the filing on 
January 8, 1958, of the application herein for transfer of control of 
M & M Broadcasting Company to the Morgan Murphy interests. Despite 
this circumstance, the proposal for deletion and reassignment of Chan- 
nel 11 is neither referred to nor commented upon in the said applica- 
tion and the attachments thereto. The Commission is nowhere advised 
of the effect, if any, approval of the transfer of control proposed herein 
would have upon the pending petition of M & M to delete Channel 11 
from Marinette and to assign it to Green Bay, i.e., whether the proposal 
will be withdrawn or whether it will be maintained and supported. 

6. The complete failure of the parties to this transfer application 
to take cognizance of the pending rule making proposal and to state the 
future plans of the transferees in this respect constitutes a critical and 
significant omission from the application. It can only be construed as 
an intentional device for avoiding, if possible, a full disclosure of the 
transferees' plans respecting the future location and operation of the 


station, the area and population to be served, and the service to be 


provided. It also appears to reflect a 
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decision of the transferees to maintain and support the pending pro- 
posal of M & M to delete Channel 11 from Marinette and assign it to 
Green Bay, and therefore presents matters of interest and importance 
directly affecting Valley as the licensee of an existing station in Green 
Bay, and the Green Bay area. It is for this reason and the matters set 
out below that the instant petition requesting designation of the above- 
entitled application for hearing is submitted. 


7. The instant application should be designated for hearing be- 
cause it does not represent a complete, candid, and forthright state- 


ment to the Commission concerning the basis upon which the transfer 
of control is proposed. Neither the Commission nor the public can 


determine from this application whether the transferees plan to con- 
tinue to operate station WMBV-TV as a Marinette-Menominee station 
from its present location, from a new location, or not at all. No forth- 
right and candid disclosure is made to the Commission concerning the 
program or other plans of the transferees in terms of which community 
is to be served and how it will be served. Indeed, in direct violation of 
Section 1.305 of the Commission's Rules, the transferees fail com- 
pletely to submit a proposed program schedule, as specifically required 
by Section IV, para. 2(b) of the application. Section 1.305, which was in 
effect when the application was filed, states as follows: 


[93] 
"Full disclosures. Each application shall con- 

tain full and complete disclosures with regard to the 

real party or parties in interest, and their legal, 

technical, financial, and other qualifications, and as 

to all matters and things required to be disclosed by 

the application forms.” 
The new Section 1.304, effective February 3, 1958, provides the same 
in essence. Neither do the transferees state at any point in the appli- 


cation that the current schedule or program policies of WMBV-TV will 
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be continued or that the same population will continue to receive serv- 
ice. It is thus impossible upon the present application to determine 
what the program proposal of the transferees is, or may be. 

8. In view of the history of M & M's efforts to convert station 
WMBV-TV into a Green Bay station, the utter silence of the application 
upon the pending M & M rule making proposal to delete Channel 11 from 
Marinette, and the matters of a trafficking nature discussed below, 
there is the strongest basis for question concerning the plans of the 
transferees and whether the proposed transfer is in any way contingent 
upon approval by the Commission of the deletion of Channel 11 from 
Marinette and its assignment to Green Bay. No data is provided upon 
the basis of which the Commission would be in a position to know the 
answer to these important questions. The basic factual data required 
for an understanding of the proposal herein and its implications from 


the viewpoint of public interest are not made available.* 


* In a "Motion for Extension of Time to File Comments, " filed by M & 
M on January 14, 1958 in Docket No. 12254, it is stated: "The addi- 
tional time will enable petitioners to complete its restudy of the 
Situation, in light of the changed circumstances, and will enable it to 
resolve its position." The Commission should be sd advised of the 
decision reached. 


[94] | 

9. The circumstances here strongly suggest an effort to play a 
"cat and mouse” game with the Commission -- to offer as little informa- 
tion as possible on critical aspects of the application involved with the 
hope that the Commission will not require a full and complete disclosure 
of the plans and understandings of the parties. Such an approach, if 
successful, can only subvert the Commission's ability to consider an 
application upon the basis of a full disclosure of pertinent facts both to 
the Commission and the public, including those members of the public 
in Valley's position, so that they may be properly apprised of the pro- 
posal involved, and act accordingly. In the context of this matter, it is 
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therefore essential that the Commission secure full information con- 
cerning the program, location, and other plans of the transferees prior 
to final action upon the application. In order to resolve these matters 
definitively, an evidentiary hearing should be ordered. At the very least, 
the transferees should be required to submit a full disclosure to the 
Commission of their plans respecting the pending rule making proposal 
and their program and other plans respecting the operation and policies 
of station WMBV-TV. ) 

10. The extraordinary concentration of control over television 
stations in the State of Wisconsin and over the media of mass communi- 
cation in Wisconsin and immediately surrounding areas that would be 
furthered by approval of the instant application present further com- 


pelling reasons why the application should be designated for hearing. 
Section 3.636 (a) (2) of the agit SUL operant 
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Rules of the Commission provides: 

"Multiple ownership.--(a) No license for a television 
broadcast station shall be granted to any party (including 
all parties under common control) if: 

(2) . . . the grant of such license would result ina 
concentration of control of television broadcasting in a man- 
ner inconsistent with public interest, convenience, or neces- 
sity. In determining whether there is such a concentration 
of control, consideration will be given to the facts of each 
case with particular reference to such factors as the size, 
extent and location of area served, the number of people 
served, and the extent of other competitive service to the 
areas in question .. .” 

At present the following commercial VHF stations are in operation in 
Wisconsin: 
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WEAU-TV, Channel 13, Eau Claire, Wisconsin | 
WBAY-TV, Channel 2, Green Bay, Wisconsin 

WFRV-TV, Channel 5, Green Bay, Wisconsin 

WMBV-TV, Channel 11, Marinette, Wisconsin 

WKBT, Channel 8, La Crosse, Wisconsin 

WISC-TV, Channel 3, Madison, Wisconsin 

WISN-TV, Channel 12, Milwaukee, Wisconsin 

WTMJ-TV, Channel 4, Milwaukee, Wisconsin — 
WITI-TV, Channel 6, Whitefish Bay-Milwaukee, Wisconsin 
WSAU-TV, Channel 7, Wausau, Wisconsin 3 


Of the ten operating VHF commercial stations in Wisconsin, the Morgan 
Murphy interests already control two: WEAU-TV, Eau Claire, which is 
an NBC and ABC network outlet, and WISC-TV, Madison, affiliated with 
CBS. | 


11. Under the applications here involved, the Morgan Murphy 


interests would acquire a third VHF station -- WMBV-TV, 


[ 96] | 
Marinette, Wisconsin, which is an NEC affiliate. This would bring 
approximately one-third of the commercial VHF stations in Wisconsin 
under common control. The importance of this common control is not 
significantly lessened if the operating commercial UHF stations in the 
state are also taken into account: WKOW-TV, Channel 27, Madison, 
Wisconsin; WMTV, Channel 33, Madison, Wisconsin; and WXIX, Chan- 
nel 19, Milwaukee, Wisconsin. Two of these three UHF stations are in 
Madison, where the Murphy VHF outlet is already in a dominant posi- 
tion. The remaining operating UHF station is the Milwaukee station 
owned by CBS. The instant application, therefore, squarely presents a 
basic question whether grant of the instant application would be con- 
sistent with Section 3.636 of the Commission's rules. 

12. The only effective way to resolve this question is an evi- 
dentiary hearing to provide a factual record upon factors such as those 
set forth in Section 3.636. As noted above, that section specifically 
provides that: ‘In determining whether there is such a concentration 
of control, consideration will be given to the facts of each case with 
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particular reference to such factors as the size, extent and location of 
the area served, the number of people served, and the extent of other 
competitive service in the area concerned." Such a determination with 
respect to a particular area and the impact of a grant thereon can only 
be considered satisfactorily on the basis of a hearing record. The 


available facts indicate 


[97] 
a striking inconsistency with the requirements of Section 3.636. 

13. The situation is further aggravated, and the need for a hear- 
ing is emphasized, when it is recognized that the stations already under 
control of the Morgan Murphy interests, together with WMBV-TV, 
serve or propose to serve a large proportion of the major population 
centers and areas of the state and that two of the Morgan Murphy news- 
papers listed above also serve the same general area in which WMBV- 
TV is directly interested. The Murphy newspapers at both Two Rivers 
and Manitowoc are daily newspapers in this area. This combined con- 
centration of control of a major portion of the television interests in a 
whole state, plus important newspaper operation in the same area, and 
nearby radio stations, presents a degree of control over mass media of 


communication which points up the critical nature of the question 


whether the public interest would be served by a grant of the pending 


application. This question, although similar in basic respects to that 
raised above under Section 3.636 of the Commission's Rules is of 
broader import in that it arises not only from the proposed increase in 
multiple television interests, but also from mass media interests of 
the transferees in the radio and newspaper field. 

14. The concentration of control over mass media is significant 
not only because of the public interest in diversified direction and 
ownership of the sources upon which 
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the public must depend for information and varying viewpoints. It is 
also of basic importance because of its virtually inevitable effects upon 
competitive television in the State of Wisconsin. The Morgan Murphy 
interests control the single VHF outlet, the CBS affiliate, in the vitally 
important market of Madison, Wisconsin. The same interests control 
the only VHF outlet in Eau Claire. Asa result, these interests already 
enjoy a highly favorable and effective bargaining position in competing 
for advertising and in negotiating for program material. They are ina 
position to bargain for and secure program material on the basis of 
"package" deals or otherwise under particularly favorable conditions 
- because of their multiple holdings. With the business leverage attendant 
upon a status as the only VHF station in Madison, the capacity of the 
Murphy interests to compete for and secure regional and national ad- 
vertising, not only for Madison but also for the other markets in which 
they are interested is far greater than that of the individual Stations 
with which they would compete in the Green Bay area. The acquisition 
of a third VHF station, as proposed herein, giving these interests con- 
trol over approximately one-third of the commercial VHF outlets in 
the State, would add overwhelmingly to the strength of this bargaining 
position. And, as this occurs, Valley and other stations in the area 
which must compete with WMBV-TV for programs, local, regional, and 
national advertising, network business, etc. 


[99] 
would undoubtedly suffer in their competitive efforts and their capacity 
to discharge effectively their own responsibilities as licensees. More- 
over, this disadvantage would be created not by competitive conditions 
in the Green Bay and Marinette areas, but by the dominant position 
enjoyed by the Murphy interests in other markets and the state asa | 
whole and the "tie in" between these interests. In terms of the Green 


Bay and Marinette areas the importance to an advertiser, for example, 
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of securing time on the only VHF outlet in Madison would inevitably 
place the Murphy interests in a position to determine whether desirable 
advertising would go to WMBV-TV, as a Murphy station, or to one of 
the Green Bay stations. In view of the existing concentration of control 
of mass media on the part of the Morgan Murphy interests in television, 
radio and newspapers, the proposal to add WMBV-TV to the Murphy 
interests presents a direct and serious threat of undue restraint of com- 
petition inconsistent with the public interest. 


15. The serious and substantial question whether the proposal in 
the instant application would be consistent with Section 3.35 of the Com- 


mission's Rules requires that the application be designated for hearing. 
Section 3.35 of the Commission's Rules prohibits common interests in 
more than seven AM stations. Exhibit No. 9 to the instant application 
attributes the following controlling interests in AM stations to the 
Morgan Murphy interests: 


| [ 100] 


WISC, Madison, Wisconsin 
WEEC, Duluth, Minnesota 
WMFG, Hibbing, Minnesota 
WHLB, Virginia, Minnesota 
WEAU, Eau Claire, Wisconsin 
KVOL, Lafayette, Louisiana 


The application also shows Walter C. Bridges, one of the transferees 
in the instant application, to hold a majority interest in WJMC, Rice 
Lake, Wisconsin and WHSM, Hayward, Wisconsin. The latter two 
interests must be added to the six listed above in determining the appli- 
cation of Section 3.35. Section 3.35(b) provides in part as follows: 
"The Commission, however, will in any event consider that 
there would be such a concentration of control contrary to 
the public interest, convenience or necessity for any party 
or any of its stockholders, officers or directors to have a 
direct or indirect interest in, or be stockholders, officers, 
or directors of, more than seven standard broadcast stations. 
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"NOTE: 1. The word 'control' as used herein is 

not limited to majority stock ownership, but in- 

cludes actual working control in whatever manner 

exercised." (Emphasis added.) 
The instant application, particularly Exhibit 9 thereto, demonstrates 
that the transferee, Bridges, is part and parcel of the Morgan Murphy 
business operations and must necessarily be regarded as subordinate 
to and subject to the control of the Murphy interests insofar as stations 
WJMC and WHSM are concerned. All of Bridges’ other active business 


interests are 


[ 101] 

shown to be as an officer, director, and minority stockholder in various 
of the Murphy businesses. He isa Vice-President, Director, and ten 
per cent stockholder of Head of the Lakes Broadcasting Company, which 
is controlled by Morgan Murphy. He is President, Director, and 
eighteen and two-thirds per cent stockholder in Central Broadcasting 
Company, which is controlled by Morgan Murphy. He is President and 
Director of Rib Mountain Television, Inc., which is controlled by Mor- 
gan Murphy. Until December 20, 1957, he was a Director of Radio 
Wisconsin, Inc. which is controlled by Morgan Murphy. Under the pend- 
ing application he would hold a ten per cent stock interest in M & M 
Broadcasting Company which would be controlled by Morgan Murphy. 

16. Every reasonable presumption from the facts of record must 
be that WJMC and WHSM are "directly or indirectly" interests subject 
to the control of Morgan Murphy, using the term "control" as defined in 
Note 1 to Section 3.35, to include "actual working control in whatever 
manner exercised." It therefore appears that even without the pending 
proposal there are eight AM interests directly attributable to the Mor- 
gan Murphy interests in violation of Section 3.35 of the Commission's 
Rules. Approval of the pending application for transfer of control of 
M & M Broadcasting Company would add a ninth such interest and 


further aggravate the existing violation of Section 3.35. 
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17. The application for approval of a transfer of control of M & 
M Broadcasting Company to the Murphy interests also presents serious 
questions relating to "trafficking" in licenses, and whether there has 
been an undue relingquishment of control or misrepresentation of material 


facts by the present principals of M & M, which require consideration in 
a hearing. The records of the Commission show that an agreement dated 


July 19, 1957 was entered into by the present principals of M & M and 
Messrs. John P. Stang and Charles Goldberg, pursuant to which the 
latter parties secured an option for a period of four years providing for 
purchase of the stock of M & M. The option agreement did not specifi- 
cally impose an obligation upon M & M to seek a change in the assign- 
ment of Channel 11 from Marinette to Green Bay, but, significantly, 
M & M did file a petition for rule making prior to any exercise of the 
option, looking towards deletion of Channel 11 from Marinette and its 
assignment to Green Bay. Subsequent to the submission of this petition 
a purchaser for the stock of M & M then appeared as a result of which 
the pending application was filed. In this application it is shown that 
15% of the stock of M & M will be issued to Messrs. Stang and Goldberg 
and their wives as a "gift"; Messrs. Stang and Goldberg will forego 
their rights under the option agreement; and Messrs. Stang and Gold- 
berg will each be retained as a station consultant for a period of seven 
years at a fee of $3,000.00 per year. 

18. The Commission has objected to trafficking in licenses on the 
theory that a Government license granted in 


[103] 
reliance on an applicant's stated intention to operate the station involved 


should not, instead, be bartered away for a profit. WMIE-TV, Inc., 11 
R. R. 1091, 1097-98 (1955). An option to purchase a station for the pur- 
pose of immediately reselling it at a profit, or the acquisition of a 
station with plans to utilize it in a manner other than endeavoring to 
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serve the community and area with which the station is associated, also 
raise trafficking problems. See KFNF, Inc., 3 R. R. 53, 63 (1945). 

19. The option agreement between Stang, Goldberg, and the 
present principals of M & M present trafficking questions of the type 
indicated above. The reasonable conclusion from the facts of record 
thus far is that the agreement was entered into as a basis upon which 
Stang and Goldberg could in turn solicit customers for their option 
rights. Otherwise, why the four years period and the failure of Stang 
and Goldberg to exercise the option? The filing of the petition for rule 
making to switch the assignment of Channel 11 from Marinette to Green 
Bay, following execution of the option and before any exercise of the 
option, strongly indicates that the petition was filed only for the purpose 
of facilitating the sale of M & M stock to Messrs. Stang and Goldberg, 
or other parties with whom arrangements might be concluded for sale 


of the stock, rather than with any serious intent on the part of the prin- 
cipals in M & M to relocate Station WMBV-TV and operate it to 
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serve Green Bay. The statement of the transferors in the pending ap- 
plication that the sale to the Murphy interests is based upon: need of 
additional capital for proper operation; desire to concentrate on other 
interests; health of principal stockholder; inability to devote time neces- 
sary to station in future, (Sec. 1, p. 2) provides convincing support for 
the view that in filing the petition the present principals never really 
intended to build and operate the station in Green Bay. 

20. In the context of the facts of record thus far, there is serious 
question whether the long term option agreement -- to be in force up to 
four years -- did not also constitute relinquishment of control by the 
principals of M & M over and beyond that consistent with their licensee 
responsibilities. Moreover, from the available factual data, particu- 
larly the failure of the applicants to provide the program data required 
by the application and the silence of the transferees in the pending 
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application for transfer of control respecting pending Channel 11 rule 
making proposal, there is serious question whether the contract herein 
for the purchase of M & M was entered into with any serious intent to 
operate a Marinette station, or whether its consummation is not in fact 
contingent upon approval by the Commission of the proposed reassign- 
ment of Channel 11. 

21. There is also serious question whether the principals of 
M & M have not misrepresented material fact in the pending 


[105] 
petition to reallocate Channel 11. The strongest representations are 
made in that petition to the effect that Marinette cannot support a tele- 
vision station. However, Exhibit 5 to the transfer application, which is 
the Balance Sheet of M & M Broadcasting Company as of November 30, 
1957, shows a 1957 profit to that date for both WMAM and WMBV-TV. 
This matter, too, requires review in a hearing prior to final action on 
the pending application. 

22. For the reasons indicated herein, it is respectfully submitted 
that the pending application for transfer of control of M & M Broadcast- 
ing Company should be designated for hearing. The issues for such 
hearing should be directed to a determination of the following matters: 

a. The specific plans of the transferees with respect to: 

(1) The pending proposal to delete Channel 11 from 

Marinette and assign it to Green Bay. 

(2) The future operation of Channel 11 asa 

Marinette station. 


(3) The specific program plans of the proposed 


transferees. 

b. The full facts with respect to whether there are or will.be 
"nackage" rates, bonuses, or other similar special inducements or 
arrangements offered to advertisers who use all or several of the 
Morgan Murphy television stations and the 
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extent to which there will be coordinated or "group" operation of, and 
purchase of programming for, these several stations. 

c. The full facts with respect to the television holdings of the 
Murphy interests, the areas, populations, other services, etc., within 
the areas served by these holdings, in order to determine whether ap- 
proval of the instant application would be consistent with Section 3.636 
of the Commission's Rules or would result in an undue restraint upon 
competition. 

d. The full facts with respect to the AM holdings of the transferees 
to determine whether, under the facts herein approval of the instant ap- 
plication would result in a violation of Section 3.35 of the Rules of the 
Commission relating to multiple AM holdings. 

e. The full facts with respect to the control by the Murphy interests 
over media of mass communication in order to determine whether in the 
light of these facts approval of the instant application would be incon- 
sistent with the public interest. : 

f. The full facts surrounding the execution of the option agreement 
of July 19, 1957 between the present principals of M & M and Messrs. 
Stang and Goldberg, the M & M petition to reallocate Channel 11, the 
agreement upon which the pending application is based, and the relation- 
ship between them, to determine whether there exists or has existed an 
improper trafficking arrangement, or an undue relinquishment of con- 


trol of M & M by its principals, or misrepresentation of material 


[107] 
facts, and to determine whether the filing of the petition for a deletion of 
Channel 11 from Marinette and its assignment to Green Bay was in any 
way predicated upon any undisclosed understandings between the prin- 
cipals of M & M and Messrs. Stang and Goldberg. 
g. The full facts with respect to the pending agreement to transfer 
control of M & M to the Morgan Murphy interests and whether there is 
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any undisclosed agreement or understanding making consummation of 
this transaction dependent in any way upon approval by the Commission 
of the deletion of Channel 11 from Marinette and its assignment to Green 
Bay. 
Respectfully submitted, 
VALLEY TELECASTING COMPANY 
By /s/ James A. McKenna, Jr. 
/s/ Joseph M. Kittner 
McKENNA & WILKINSON 
* * * 
February 4, 1958 Its attorneys 
[ 108] 
[ Certificate of Service] 


[Received Feb. 20, [147] 


1958, FCC] 
REPLY TO OPPOSITIONS TO PETITION 
TO DESIGNATE APPLICATION FOR HEARING 


1. On February 4, 1958, Valley Telecasting Company, WF RV-TV, 
Channel 5, Green Bay, Wisconsin, petitioned that the above-entitled 
application be designated for hearing. Oppositions to the Valley peti- 
tion were filed by the transferors and transferees herein under date of 
February 10, 1958. The discomfort of the transferors and transferees 
at the prospect of a hearing into the significant facts is understandable. 
Nevertheless, the existence of the facts set out in detail by Valley, 
which require a hearing because of the public interest matters squarely 
raised, cannot be altered by the frantic and repeated assertions in the 
oppositions that these facts do not exist or are without significance be- 


cause many of them are available from Commission records. 


[148] 
The Morgan Murphy Opposition 
2. Valley points, in its petition, to the extraordinary concentration 
of control over television facilities and mass media of communication by 
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Morgan Murphy that would be increased and aggravated by approval of 


the above-entitled application. The Morgan Murphy opposition takes 
Valley to task for citing known facts -- as if this robbed them of signifi- 
cance -- and Valley's petition in this respect is characterized as 
“speculation without proof" and as "conclusionary allegations” (par. 5). 
The "speculation without proof" charge is made in the face of the 
following: 

Valley stated that there are only 10 spezaebe commercial 
VHF stations in Wisconsin. This is a fact supported by Commis- 
sion records. Morgan Murphy does not dispute it. 

Valley stated that two of the 10 operating VHF stations in 
Wisconsin are already Murphy-controlled, including the only 
VHF station in the major market of Madison, Wisconsin. This . 
is a fact supported by Commission records. Morgan Murphy 
does not dispute it. 

Valley stated that approval of the instant application would 
place virtually 1/3 of the operating VHF stations in the state 
under Murphy control and that such stations would serve most of 
the substantial population areas of the state. These are also 
facts supported by Commission records. Ene are not denied by 
Morgan Murphy. | 

Valley stated that Morgan Murphy has multiple interests i in 
AM stations and in newspapers in the same general area, and that 
two of the Murphy newspapers actually serve the area in which 
the third television station would be acquired. These are facts. 
They are set out in the Valley petition. They are not denied by 
Morgan Murphy. | 


[149] 
3. The facts alleged by Valley are specific and substantial. They 
clearly raise a serious question of undue concentration of control of 
television and mass media within the cited provisions of Section 
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3.636(a) (2) of the Commission's Rules, if these provisions have any 
significance whatever, and within the stated Commission policies with 


respect to concentration of control over mass media in the communi- 
cations field. A determination whether the impact of the proposed in- 
crease in the already concentrated and powerful position of Morgan 
Murphy in the television, radio, and newspaper field would be "incon- 
sistent with the public interest" must, in the terms of Section 3.636 (a) 
(2) be based upon the particular facts applicable to the areas involved 
"with particular reference to such factors as the size, extent, and 
location of area served, and the extent of competitive service to the 
areas in question." The only effective way to determine such matters, 
including the impact upon "other competitive service to the areas in 
question” is a hearing upon matters such as those specified in the 
Valley petition. 

4, Valley stated that the concentrated control of television and 
mass media by Morgan Murphy in the Wisconsin area would, in addition 
to other problems presented in this respect, have a serious anticom- 
petitive effect upon television in the Wisconsin area. The Morgan 
Murphy opposition asserts that this is 'no more than speculation as to 
future conduct" and that 


[150] 
there is a "fatal absence of meaningful fact." Significancly, Murphy 
does not deny that this would be the case. The fact of the serious and 
undenied threat of competitive practices leading to an unfair restraint 
of competition contrary to the public interest remains and must be 
dealt. with properly, despite the unhappiness of Murphy that the point 
has been raised. 

5. The Report on Network Broadcasting recently published by 
the Network Study Staff of the Federal Communications Commission 
includes specific treatment of the subject of multiple ownership of 
television stations, and at pages 564-568 of the printed Tometone is 
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directed specifically to the "Concentration of Control and Restraint on 
Competition Flowing From Multiple Ownership." It states in part as 
follows: 2/ 


Multiple station owners, by bargaining with Ecole? 
national spot representatives, and independent program suppliers 
for their group of stations as a whole, have been able to obtain 
more favorable terms which give them a competitive advantage 
over single station owners in the same communities. This is the 


principal manner in which multiple ownership has had an impact 
on competition in the market place. The competitive advantage 
of multiple owners may be one of the factors encouraging the 


trend toward multiple ownership and further concentration of con- 


trol in the broadcasting industry. 


The multiple owner may have a leverage in bargaining with 
networks which is not possessed by the single station owner, be- 
cause the multiple owner bargains for a group of stations. . . . 
In bargaining with national station representatives, the multiple 
owner is in a position to seek, on the basis of representation of 
a desired group of stations, lower rates | 


"Network Broadcasting", Report of the Committee on Interstate and 
Foreign Commerce, January 27, 1958, 85th COPETCES: 2d Session, 
House Report No. 1297. 


Emphasis supplied. 


[151] 


for the representation service. Similarly, in bargainin ing with film 
suppliers, group station purchases give a basis for seeking a 


favorable pricing arrangement. 
It is highly desirable that all stations have effective bargain- 


ing power in dealing with networks, station representatives, and 
program suppliers. . . . Moreover, from the viewpoint of com- 
petition in the same market between a station controlled by a 





[151] 


28 
multiple-station owner and a station controlled by a single-station 
owner, the advantage which the multiple-station owner obtains in 
bargaining with the network gives such station a competitive ad- 
vantage over the single-station owner. Similar competitive dis- 
advantages to single-station owners flow from the bargaining ad- 
vantage of multiple owners in dealing with other components of 
the industry, such as the station representatives and program 
suppliers. The logical consequences are to encourage a tendency 
toward multiple holdings, and away from the Commission's objec- 
tive of the widest diversity of ownership of scarce television 
facilities. 

It should also be emphasized that all multiple owners do not 
have all the competitive advantages which are discussed herein. 
Nevertheless, it has been found in the study that the larger 
multiple owners each have one or more advantages arising from 
their multiple holdings. There is evidence, for example, that a 
multiple owner with several key-station markets, by combining 
these stations for bargaining purposes, can obtain more favorable 
arrangements with a network, national station representative or 


program supplier than can the owner of only one key station. 


Similarly, there are indications that a multiple owner with at 
least one key station can use his bargaining position to obtain 


parallel concessions for his less favorably situated stations. 
The advantages accruing to multiple owners are sufficiently 


important to place single-station owners, in the same markets, 
in an unfavorable competitive position with respect both to net- 
work and to spot business. 

Some of the more important competitive advantages obtained 
by some of the larger multiple owners are in the area of network 
relations. These may include 
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[ 152] : 
obtaining a primary affiliation with CBS or NBC, a more favorable 
basis of compensation from the network, a higher station rate for 
network sales, network representation in the national spot field, 
or inclusion in the network's "must buy" list. : 

The Commission's policy is to encourage competition among 
stations in the same market for network affiliation, as a means of 
stimulating the best program service to the public. The practice 
by certain multiple owners of bargaining for their stations as a 


group appears to run counter to the Commission's policy objective. 
. (Emphasis added) 7 
The competitive advantage of multiple ownership found to 


exist in bargaining with station representatives, film suppliers 
and advertisers in connection with national spot business are as 
follows: multiple owners may enjoy a superior position with 
respect to the compensation of their station representative for 
national spot sales, the purchase of film programs, or the rate 
charged by the station for national spot sales. Here again the 
pattern is very varied, and each rule has its exception; but at 
least some multiple owners have preferential arrangements in 
these areas by virtue of their combined holdings. 

In exceptional cases, a multiple owner may be able to take 
advantage of the geographical proximity of his holdings and pro- 
vide a special discount to advertisers who buy all of his stations 
on a regional basis. While this is not a common practice, it has 
been adopted in some instances. When it occurs, the other station 
owners in each of the markets are obviously placed at a competi- 
tive disadvantage. ep 

The facts in this case raise precisely the type of very substantial public 
interest question considered at length by the Commission's Network 

Study Staff. | 

6. Valley stated in its petition that Morgan Murphy admits having 
interests in six AM stations, that Walter C. Bridges, one of the transferees 





[152] 
30 
herein, admits controlling interests in two additional AM stations and 


that because of the 


[153] 
completely subordinate position of Bridges in the Morgan Murphy enter- 
prises, and his long, direct, close, and continuing connection with those 
interests, the Bridges AM holdings must be attributed to Murphy for 
the purposes of Section 3.35 of the Commission. There is already 
present a violation of that section of the Rules. Under the instant appli- 
cation, Morgan Murphy would hold interests in nine AM stations instead 
of the permissible seven. 

7. The Morgan Murphy opposition states that these are "'conclu- 
sionary arguments and allegations." Again, Murphy argues that since 
the facts with respect to the various station ownerships are discernible 
from Commission records this in some way robs them of significance 
with respect to Section 3.35. No facts are shown in an effort to dispute 
the fact advanced by Valley and its allegation that the Bridges stations 
are Murphy interests within the meaning of Section 3.35. Moreover, the 
Murphy opposition does not even deny the subordinate nature of Bridges 
in the Morgan Murphy enterprises, his dependence upon those interests, 
or that he is subject to control of Murphy within the meaning of Section 
3.35. The undisputed facts which appear from the application itself and 
which are cited by Valley are more than enough in themselves to raise 
a most grave question concerning compliance with Section 3.35 by 
Murphy and his interests. Nothing is submitted in the Murphy opposition 
to offset the clear impact of these facts. 


[ 154] 
8. Commission precedent supports this position. The term 
"control" as used in the Commission's "multiple ownership rules, as 
well as in Sections 310(b) and 2(b) (2) of the Communications Act, is not 


a narrow, legislative concept but one which must be applied realistically 
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and broadly." ABC-Paramount Merger Case, 8 RR 941, 616 (1953) and 
cases cited therein. The "power to dominate the management" of a 
station, whatever the actual ownership situation may be,is a chief 
element of "control" Western Gateway Broadcasting Corp., 6 RR 1325 
(1951). The facts pointed to by Valley in its petition indicate every evi- 
dence of Murphy's "power to dominate" the Bridges AM interests be- 
cause of the position of Bridges in the Morgan Murphy enterprises. 

9. The Murphy opposition to the other matters raised by Valley, 
such as the trafficking question and the inadequacy of the application 
itself and its failure to comply with the rules of the Commission requir- 
ing full disclosures in applications filed, is characterized by the same 
type of vague, vehement complaint that the issues have been raised -- 
and an utter failure to provide even a minimum of factual data or argu- 
ment that would offset the Valley allegations. Indeed, an amendment to 
the application, received by the Commission on February 10, 1958, 
seeks in generally and carefully qualified language to remedy certain of 
the very deficiencies cited by Valley respecting the programming and 
service proposals of the transferees. 
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The M & M Opposition | 
10. The 11-page opposition filed by M & M and the transferors 
herein devotes less than one page to the merits of the Valley petition. 
The remainder is devoted to a repetition of the M & M standard com- 
plaint that it is being harassed. This, of course, is nothing more than 
the complaint of a chronic offender that those who would be injured have 
maintained a vigilant interest in his actions. A short time ago another 
complaint of harassment, made by M & M ona basis similar to that 
contained in the opposition herein, was specifically raised by M & M in 
a protest filed against Valley. In granting the protest, the SSE SEES 
said: ! 


On the basis of these filings, M&M connivdes that sufficient 
factual matters are raised to warrant a full hearing on issue "T" 
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above. We have closely examined the pleadings referred to and 
believe that no support for any issue of harassment can be found 
in these papers. However, since we are affording M&M a hearing 
before us en banc on other matters, we shall add an issue on this 
question which M&M may also argue at the hearing. (Valley Tele- 
casting Company, 12 RR 196e, 201 (1955) ). 
After hearing in this matter, the Commission found: 
8. Issue (1) herein involves the question of whether Valley and 
its owners have engaged improperly in a program to harass and 
delay protestant's television service. In support of this issue, 
the protestant listed in its protest letters, petitions and comments 
filed by Valley (i.e., the assignors) against protestant on several 
occasions. In our Opinion and Order herein we indicated that we 
had closely examined the papers listed by protestant and that we 
had found no support for any issue on harassment. Nonetheless, 
protestant was afforded an opportunity to address itself at the 
hearing to this question. 


[156] 

Neither at the said hearing nor in its memorandum herein has 

protestant advanced arguments not previously weighed and found 

wanting in merit. Accordingly, as to this issue, protestant has 

failed to sustain the burden placed upon it. We adhere to the posi- 

tion announced by us in our Opinion and Order herein. (Valley 

Telecasting Company, 12 RR 301, 303-304 (1955) ). 

11. Inits incidental reference to the merits of the Valley petition, 
M & M simply asserts that the trafficking charge does not warrant a 
hearing, that the Stang and Goldberg option agreement did not involve an 
undue relinquishment of control, and that the instant application was in 
no way conditioned upon reassignment of Channel 11. This reflects a 
dispute of fact that should be included in a hearing upon the application 


involved. For example, the very existence of a long-term, four-year 
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option plus loan obligations to Messrs. Stang and Goldberg must neces- 
sarily have inhibited greatly or precluded the ability of M & M and its 
present principals to make basic management decisions without the 
optionee's consent. It could not, for example, effectuate a sale of the 
licensee without the optionee's concurrence. It could not further revise 
its corporate structure, negotiate needed business arrangements or 
commitments, etc., without as a practical matter securing the concur- 
rence of Messrs. Stang and Goldberg. In practical effect the optionees 
were in a position to exercise influence comparable at least to a nega- 
tive control over M & M, over a long period of time, because of their 
position as optionees of the | 
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M & M stock (See ABC-Paramount Merger Case, 8 RR 541, 615 (1953) ). 
The question whether this was in fact the case Seco) in the face of the 
option itself, require hearing. 
12. It is noteworthy that neither M & M nor the transferors even 
refer in their opposition to the questions raised by Valley under Sec- 
tions 3.636 and 3.35 relating to undue concentration of control and 


multiple-ownership interests of the proposed transferee. 


13. For the foregoing reasons and those set out in the petition 
herein Valley respectfully submits that the demonstrated need for a 
hearing upon the above-entitled application continues to exist. 

Respectfully submitted, 
VALLEY TELECASTING COMPANY 
By /s/ James A. McKenna, Jr. 
/s/ Joseph M. Kittner 
McKenna & Wilkinson 
February 17, 1958 Its Attorneys 
[158] | 
[ Certificate of Service] 
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FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 
| Broadcast License Div. 

March 19, 1958 55686 


Valley Telecasting Company 
Mason & Roosevelt Streets 
Green. Bay, Wisconsin 


Gentlemen: 

This is with reference to your petition, filed on February 4, 1958, 
requesting the Commission to designate for hearing the application 
(BTC-2699) for its consent to the transfer of control of M & M Broad- 
casting Company, licensee of Stations WMAM and WMBV-TV, Marinette, 
Wisconsin, from William Walker and Joseph D. Mackin, et al., to 
_ Evening Telegram Company, Norman M. Postles and Walter C. Bridges. 
In your pleadings, you urge that the above application does not represent 
a complete candid statement to the Commission; that a grant would 
result in an extraordinary concentration of the media of mass communi- 
cation; that the Commission's multiple ownership rules would be violated; 


and that questions of trafficking, unauthorized relinquishment of control 


and misrepresentation of material facts are presented. 

The Commission has given careful consideration to your request 
and related pleadings and has concluded that a grant of your petition is 
not warranted. As you are aware, the rule making proceeding designed 
to reallocate Channel 11 (WMBV-TV) from Marinette, Wisconsin, to 
Green Bay, Wisconsin, was terminated at the request of the M & M 
Broadcasting Company on February 26, 1958. The Commission has also 
reviewed the ownership interests of Morgan Murphy and Walter C. 
Bridges and has concluded that there does not exist such undue con- 
centration of the broadcast media or a violation of the Commission's 
multiple ownership rules as to require a hearing. It is further believed 
that the facts submitted by you do not substantiate a finding that traf- 
ficking exists in this case. Finally, the Commission is of the view that 
the other matters raised by you do not warrant the designation of the 
above application for hearing. 
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In light of the above, and upon a finding that the public interest 


will be served thereby, the Commission today canted the above appli- 
cation. ! 
BY DIRECTION OF = COMMISSION 


/s/ Mary Jane Morris 
Secretary 


CC: McKenna and Wilkinson 
’ Scharfeld and Baron 
Fisher, Wayland, Duvall & Southmayd 


Letter adopted Commission Meeting 3/19/58, Item 3, AL & TC 
Agenda - AEH/VJM 
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Law Offices 1735 DeSales Street, N.W. 
McKENNA & WILKINSON Washington 6, D. C. 


March 27, 1958 


Miss Mary Jane Morris, Secretary 
Federal Communications Commission 
Washington 25, D. C. 


In re: File No. BTC-2699 
Dear Miss Morris: : 

On March 19, 1958, the Commission granted the above application 
for transfer of control of M & M Broadcasting Company from William 
Walker, et al to Evening Telegram Company, et al. The Commission's 
public notice (Report No. 3168) also advised that, by letter, the Com- 
mission was denying the request of Valley Telecasting Company to 
designate the above application for hearing. The said letter dated 
March 19, 1958 (No. 55686) was received by undersigned counsel on 
March 21, 1958. 

This is to advise the Commission that Valley Telecasting Company 
is preparing, and will file, pursuant to Section 309(c) of the Communi- 
cations Act, a protest of the Commission's action of March 19 granting 
this application. Said protest will request, among other things, that the 
grant be set aside and that the effective date thereof be postponed. 
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A copy of this letter is being sent to counsel for the transferees 
and the transferors. 
Very truly yours, 
/s/ James A. McKenna, Jr. 


Attorney for Valley Telecasting 
Company 


ce: Scharfeld and Baron 
Fisher, Wayland, Duvall & Southmayd 


[Received April 18, 6 
1958, FCC] eal 


PETITION FOR STAY OF GRANT 
Valley Telecasting Company, WFRV-TV, Channel 5, Green Bay, 
Wisconsin, has this day filed a "Protest and Petition for Reconsidera- 


tion" directed against the action of the Commission of March 19, 1958, 
granting the above-entitled application. In its "Protest and Petition for 
Reconsideration", Valley also requests a stay of the effectiveness of 
the said grant pending final action upon the "Protest and Petition for 
Reconsideration” and the decision upon the hearing requested therein. 

Valley hereby separately requests a stay of the effectiveness of 
the said grant of the above-entitled application. This separate request 
is submitted in view of the language of the recently adopted Section 1.12 
of the Rules of the Commission, even though it is Valley's belief that 
the said provisions of Section 1.12 are not intended to be applicable to 
such requests when they are submitted in connection with ''Protests” 
filed pursuant to Section 309 (c) of the Communications Act. 


[163] 

Section 309 (c) requires that upon the grant of a Protest filed 
pursuant thereto the effectiveness of the action being protested must be 
postponed to the effective date of the Commission's decision after hear- 
ing unless the authorization involved is necessary to the maintenance or 
conduct of an existing service, or unless the Commission affirmatively 
finds for reasons set forth in the decision that the public interest 
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requires the grant to remain in effect. ; 

Considerations that would warrant continuance of the grant in the 
instant case are non-existent. The balance sheet of M & M filed with 
the application involved shows that both of the M & M stations (WMAM 
and WMBV-TV) operated at a profit during the period of 1957 covered 
by that statement (Exhibit 5 to the application herein). There appears 
no real likelihood that station WMBV-TV must cease operation if the 
stay requested herein is granted. There appears to be no sound basis 
for an affirmative finding of the type required by Section 309 (c). Ac- 
cordingly, it is respectfully requested that the effectiveness of the action 
of the Commission granting the above-entitled application be postponed 
pending the effective date of the Commission's decision after hearing 
upon the issues requested by Valley in its separately filed "Protest and 
Petition for Reconsideration" herein. 


The said ""Protest and Petition for Reconsideration" referred to 


above is hereby incorporated herein by reference 


[164] : 
as fully as if it had been physically attached hereto. 
Respectfully submitted, 
VALLEY TELECASTING COMPANY 
By /s/ James A. McKenna, Jr. 
/s/ Joseph M. Kittner 
McKenna & Wilkinson 
April 18, 1958 Its Attorneys 


[ Certificate of Service] 
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[Received April 18, 1958, FCC] 
[166] 


PROTEST AND PETITION FOR RECONSIDERATION 
Valley Telecasting Company, Green Bay, Wisconsin, licensee of 
television station WFRV-TV, Channel 5, Green Bay, hereby protests 
the action of the Commission, March 19, 1958, granting the above- 
entitled application. In support of this petition, Valley states as follows: 


Valley Is A Party In Interest Within The — 
Meaning Of Section 309(c) Of The Communi- 
cations Act, And A Party Aggrieved Or — 
Whose Interests Would Be Adversely Affected 
Within The Meaning Of Section 405 Of : 
That Act. 


Green Bay and Marinette, Wisconsin are approximately 20 miles 


apart. Green Bay has two television stations in operation 


[167] 
WBAY, Channel 2, affiliated with the Columbia Broadcasting System 
(CBS), and WFRV-TV, Channel 5, affiliated with the American Broad- 
casting Company (ABC) and licensed to Protestant. WMBV-TV, the 
television station involved in the above-entitled application, operates 
on Channel 11, assigned to Marinette, Wisconsin, and is affiliated with 
the National Broadcasting Company (NBC). The WMBV-TV transmitter 
and antenna are located near Oconto, Wisconsin, between Marinette and 
Green Bay, so that WMBV-TV places a principal city signal over Green 
Bay as well as Marinette. WMBV-TV has auxiliary studios in Green 
Bay and sells time in Green Bay in direct competition with WBAY-TV 
and WFRV-TV. In its operational policies, advertising, sales efforts 
at the national, regional and local levels, WMBV-TV emphasizes its 
identification with the Green Bay market rather than the Marinette 
market. WMBV-TV has recognized clearly and unequivocably that it is 
in direct competition with WBAY-TV and WFRV-TV, the most recent 
instance being in the Petition For Rule Making in Docket No. 12254, 
filed September 13, 1957, which is hereby incorporated herein by 


reference. 
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The transfer of control of M & M Broadcasting Company to the 
Evening Telegram Company, Norman M. Postles and Walter C. Bridges, 
as proposed in the above-entitled application, would 


[168] 
have a direct clear-cut and adverse effect upon WFRV-TV attributable 
to the said transfer of control. As shown in the application involved, 
and in pleadings previously filed by the proposed transferees in Dockets 
Nos. 11823 and 11254, the present operation of WMBV-TV entails 
serious financial difficulties. The station ownership is not connected 
with other television stations, and the principals of M & M do not have 
the capacity for "package" purchases of programming or sales of time, 
i.e., the purchase of programming or sale of time on particularly 
favorable terms because of the multiple ownership of stations. These 
advantages are available to the transferees, Valley alleges, on informa- 
tion and belief that film program purchases are in fact made ona 


“package” basis for Stations WISC-TV, Madison, Wisconsin, and WEAU- 
TV, Eau Claire, Wisconsin (both of which are Morgan Murphy stations) 
and that this practice would be extended to include WMBV-TV, Mari- 
nette, Wisconsin, if the transfer herein is effected and becomes one of 


the Morgan Murphy enterprises. 

The greater capital that will become available in the event the 
transfer herein is effected, and the advantages that the transferee would 
enjoy as a2 multiple owner in the purchase of program product and sale 
of advertising, would inevitably 


[169] 
change the competitive picture in the Green Bay and Marinette areas, 
and will have an adverse effect upon Valley far beyond that which would 
exist if the present ownership were continued. 
More specifically, Valley would suffer losses of both needed 
programs and advertising revenues, at the local, regional and national 
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levels, because of the position of the transferees, and their principals, 
as multiple owners of television stations in Wisconsin (WISC-TV, Madi- 
son, Wisconsin, WEAU-TV, Eau Claire, Wisconsin, and WMBV-TV, 
Marinette, Wisconsin, if this transfer is finally approved) including the 
single VHF station in the important market of Madison. WFRV-TV will 
be in a much more difficult position to compete for necessary film and 
other program material against the economic leverage of the transferees 
than is now the case under the present ownership of WMBV-TV. Simi- 


larly, the capacity of the transferees to influence national and regional 
business away from WFRV-TV and to WMBV-TV will be much greater 
than that of the present owners of WMBV-TV because of the control of 
such transferees over other stations desired by the advertisers, par- 
ticularly WISC-TV in Madison. | 

Under these circumstances, Valley is a "party in interest", within 


the meaning of Section 309(c) of the Communications Act of 1934, as 
amended, and a party aggrieved or whose interests would be adversely 
affected within the meaning of Section 405 of the Communications Act, 
with standing to submit this Protest and Petition For Reconsideration 
under the | 
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authorization of those provisions of law. Federal Broadcasting Co. v. 
F.C.C., 231 F 2(d) 246, 13 RR 2094; F.C.C. v. Sanders Brothers Radio 
Station, 309 U. S. 370; Camden Radio, Inc. v. F.C.C., 220 F 2d 191, 
10 RR 2072 (1954); Granik v. F.C.C., 13 RR 2185; Lebanon Broadcasting 
Company, 13 RR 388; WBUF, Inc.,13RR 915; General-Times Corp., 13 


RR 1049; In re T. E. Allen & Sons, Inc., 9 RR 197; Versluis Radio and 


Television, Inc., 9 RR 102; Triangle Publications, Inc., (WNHC-TV), 
16 RR 432. : 


The Grant Herein Is Inconsistent 
With The Public Interest 


In the well-known Sanders case, it was emphasized that parties 
such as Valley, having a particular interest in a matter before the 
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Commission, might be more inclined to incur the expense and incon- 
venience involved in presenting to the Commission public interest ques- 
tions presented. Valley is in precisely this position. It has a direct 
interest in the action of the Commission herein because of the impact 
that it will inevitably have upon Valley. There are, in Valley's judgment, 
most serious questions presented by the said action which go directly to 
basic public interest considerations. Valley, having demonstrated its 
standing to raise these questions under Sections 309(c) and 405 of the 
Communications Act, does so herein. 

M & M Broadcasting Company is the licensee of Stations WMAM 
and WMBV-TV, Marinette, Wisconsin. As indicated above, Marinette 
is located approximately 50 miles in a northerly direction from Green 
Bay, Wisconsin. The grant of the above-entitled application, if per- 
mitted to stand, would permit a 
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transfer of control from the present principals in M & M to the Evening 
Telegram Company, Superior, Wisconsin, one of the Morgan Murphy 
newspaper, radio, and television interests. The Morgan Murphy inter- 
ests also control Station WISC-TV, Channel 3, Madison, Wisconsin; 
WEAU-TV, Channel 13, Eau Claire, Wisconsin; and KGTV, Channel 17, 
Des Moines, Iowa, which is currently off the air. In addition, the 
following newspapers and radio stations are a part of the Morgan Murphy 
interests: Chippewa Falls Herald Telegram, Chippewa Falls, Wisconsin; 
Manitowoc Herald Times, Manitowoc, Wisconsin; Two Rivers Reporter, 
Two Rivers, Wisconsin; Lafayette Progress, Lafayette, Louisiana; radio 
station WISC, Madison, Wisconsin; radio station WEBC, Duluth, Minne- 
sota; radio station WMFG, Hibbing, Minnesota; radio station, WHLB, 
Virginia, Minnesota; radio station WEAU, Eau Claire, Wisconsin; and 
radio station KVOL, Lafayette, Louisiana. 


In addition to the Evening Telegram Company, the transferees are 
Norman M. Postles and Walter C. Bridges. Mr. Postles, a Certified 
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Public Accountant, is Comptroller of the Evening Telegram Company, 
and has been associated with other Morgan Murphy newspaper interests 
in the same capacity. He is Secretary and Treasurer of Rib Mountain 
Television Inc., and is now a director of Radio Wisconsin, Inc., the 
licensee of WISC, WISC-FM, and WISC-TV in Madison, Wisconsin. 
(Transfer Application herein, BTC-2699, Exhibit 9). 
Mr. Walter C. Bridges, the third transferee, is also 
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closely identified with the Morgan Murphy interests. He is an officer 
and director in four of the Murphy business entities, and a minority 
stockholder in two. His other active business interest is as an officer, 
director, and 78.4% stockholder in WJMC, Inc., Rice Lake, Wisconsin, 
which operates WJMC and WJMC-FM, Rice Lake, and which holds an 
authorization for station WHSM, Hayward, Wisconsin (Desneier Appli- 
cation herein, BTC-2699, Exhibit 9.) 


, The extraordinary concentration of control ek television stations 
in the State of Wisconsin and over the media of mass communication in 
Wisconsin and immediately surrounding areas that would be furthered 
by approval of the instant application present compelling reasons why 
the grant herein should be designated for hearing. Section 3.636(a)(2) 


of the Rules of the Commission provides: 


Multiple ownership.--(a) No license for a ie 
vision broadcast station shall be granted to any party 
(including all parties under common control) if: 

(2) . . . the grant of such license would result 
in a concentration of control of television broadcast- 
ing in a manner inconsistent with public interest, con- 
venience, or necessity. In determining whether there 
is such a concentration of control, consideration will 
be given to the facts of each case with particular re- 
ference to such factors as the size, extent and location 
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of area served, the number of people served, and the 
extent of other competitive service to the areas in 


question . . 
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At present the following commercial VHF stations are in operation in 
Wisconsin: 

WEAU-TV, Channel 13, Eau Claire, Wisconsin 

WBAY-TV, Channel 2, Green Bay, Wisconsin 

WFRV-TV, Channel 5, Green Bay, Wisconsin 

WMBV-TV, Channel 11, Marinette, Wisconsin 

WKBT, Channel 8, La Crosse, Wisconsin 

WISC-TV, Channel 3, Madison, Wisconsin 

WISN-TV, Channel 12, Milwaukee, Wisconsin 

WTMJ-TV, Channel 4, Milwaukee, Wisconsin 

WITI-TV, Channel 6, Whitefish Bay-Milwaukee, Wisconsin 

WSAU-TV, Channel 7, Wausau, Wisconsin 


Of the ten operating VHF commercial stations in Wisconsin, the Morgan 
Murphy interests already control two: WEAU-TV, Eau Claire, which is 


an NBC and ABC network outlet, and WISC-TV, Madison, affiliated with 
CBS. 


Under the application here involved, the Morgan Murphy interests 
would acquire a third VHF station -- WMBV-TV, Marinette, Wisconsin, 
which is an NEC affiliate. This would bring approximately one-third of 
the commercial VHF stations in Wisconsin under common control. 

The importance of this concentrated control is not significantly 
lessened if the operating commercial UHF stations in the state are also 
taken into account: WKOW-TV, Channel 27, Madison, Wisconsin; WMTV, 
Channel 33, Madison, Wisconsin; and WXIX, Channel 19, Milwaukee, 
Wisconsin. Two of these three 
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UHF stations are in Madison, where the Murphy VHF outlet is already 
in a dominant position. The remaining operating UHF station is the 
Milwaukee station owned by CBS. The instant application, therefore, 





[175] 
45 


Squarely presents a basic question whether grant of the instant applica- 


tion would be consistent with Section 3.636 of the Commission's rules. 

The situation is further aggravated by the fact that the Grade B 
contours of the stations already under control of the Morgan Murphy 
interests, together with WMBV-TV, serve or propose to serve a large 
proportion of the major population centers and areas of the state and 
that two of the Morgan Murphy newspapers listed above also serve the 
same general area in which WMBV-TV is directly interested. The 
Murphy newspapers at both Two Rivers and Manitowoc are daily news- 
papers in this area. This combined concentration of control of a major 
portion of the television interests in a whole state, plus important news- 
paper operation in the same area, and nearby radio stations, presents a 
degree of control over mass media of communication which points up 
the critical nature of the question whether the public interest would be 
served by a grant of the pending application. 

The concentration of control over mass media is 
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significant not only because of the public interest in diversified direction 
and ownership of the sources upon which the public must depend for 
information and varying viewpoints concerning the varied political, 
social and other issues with which the community, state and nation are 
confronted. It is also of basic importance because of its virtually in- 
evitable effects upon competitive television in the State of Wisconsin. 
The Morgan Murphy interests control the single VHF outlet, the CBS 
affiliate, in the vitally important market of Madison, Wisconsin. The 
same interests control the only VHF outlet in Eau Claire. Asa result, 
these interests already enjoy a highly favorable and effective bargaining 
position in competing for advertising and in negotiating for program — 
material. They are in a position to bargain for and secure program 
material on the basis of "package" deals or otherwise under particularly 
favorable conditions because of their multiple holdings. Valley has 
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already alleged herein they do so with respect to WISC-TV and WEAU- 
TV and would do so with respect to WMBV-TV in the event of consum- 
mation of the transfer of control proposed herein. The business lever- 
age attendant upon a status as the only VHF station in Madison enables 
the Murphy interests to compete for and exert pressure to secure 
regional and national advertising, 
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not only for Madison but also for the other markets in which they are 
interested, far more effectively than that of the individual stations with 
which they would compete in the Green Bay area. The acquisition of a 
third VHF station, as proposed herein, giving these interests control 
over approximately one-third of the commercial VHF outlets in the 
State, would add overwhelmingly to the strength of this bargaining posi- 
tion and the ability to exert strong economic pressures in order to 
secure desired business. And, as this occurs, Valley and other stations 
in the area which must compete with WMBV-TV for programs, local, 
regional, and national advertising, network business, etc., would un- 
doubtedly suffer in their competitive efforts and their capacity to dis- 


charge effectively their own responsibilities as licensees. Moreover, 


this serious competitive disadvantage faced by competing stations would 
be created not by competitive conditions in the Green Bay and Marinette 
areas, but by the dominant position enjoyed by the Murphy interests in 
other markets and the state as a whole, and the "tie in" between these 
interests. In terms of the Green Bay and Marinette areas the impor- 
tance to an advertiser, for example, of securing time on the only VHF 
outlet in the major Madison market would inevitably place the Murphy 
interests in a position to dictate whether 


[177] 
desirable advertising would go to WMBV-TV, as a Murphy station, or 
to one of the Green Bay stations. In view of the existing concentration 
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of control of mass media on the part of the Morgan Murphy interests in 


television, radio and newspapers, the proposal to add WMBV-TV to the 
Murphy interests presents a direct and serious threat of undue restraint 
of competition inconsistent with the public interest. | 

The fact that this question is one of fundamental importance is 
evidenced by the recent Report on Network Broadcasting in its chapter 
on "Concentration of Control and Restraint On Competition Flowing 
From Multiple Ownership (House Report No. 1297, 85th Cong., 2nd 
Sess., pp.564-568). 

The only effective way to resolve the question whether final grant 
of the application herein would be consistent with the provisions of 
Section 6.636 prohibiting "concentration of control of television broad- 
casting inconsistent with public interest" is an evidentiary hearing to 
provide a factual record upon factors such as those set forth in Sec- 
tion 3.636. As noted above, that section specifically provides: "In 
determining whether there is such a concentration of control, considera- 
tion will be given to the facts of each case with particular reference to 
such factors as the size, extent and location of the area served, the 
number of people served, and the extent of : 
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other competitive service in the area concerned." Such a determination 
with respect to a particular area and the impact of a grant thereon can 
only be considered satisfactorily on the basis of a hearing record. 
Indeed, the Commission has repeatedly recognized that the determina- 
tion of the possible impact of a grant upon television service in a par- 
ticular area is properly the subject of evidentiary issues in an adjudica- 
tive type of proceeding. Lebanon Broadcasting Company, 13 RR 388; 
WIR, Inc., 12 RR 445; Triangle Publications, Inc. (WNHC-TV), 16 RR 
432 (1957). In the latter case, for example, the Commission found that 
“problems raised as to the competitive impact of increased VHF service 
on a UHF station, . . . are not the type which lend themselves to 
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demurrers. We shall, accordingly, designate the protest for evidentiary 
hearing." supra, 435. Similarly, the question raised in this matter 
whether on all of the pertinent facts of this case respecting approval of 
an additional television station for the Morgan Murphy interests would 
constitute an undue concentration of television interests, can be fully 


considered only in the light of a carefully developed evidentiary record. 


[179] 

The serious and substantial question whether the proposal in the 
instant application would be consistent with Section 3.35 of the Commis- 
sion's Rules requires that the application be designated for hearing. 
Section 3.35 of the Commission's Rules prohibits common interests in 
more than seven AM stations. Exhibit No. 9 to the instant application 
attributes the following controlling interests in AM stations to the 
Morgan Murphy interests: 


WISC, Madison, Wisconsin 
WEEC, Duluth, Minnesota 
WMFG, Hibbing, Minnesota 
WHLB, Virginia, Minnesota 
WEAU, Eau Claire, Wisconsin 
KVOL, Lafayette, Louisiana 


The application also shows Walter C. Bridges, one of the transferees 
in the instant application, to hold a majority interest in WJMC, Rice 
Lake, Wisconsin and WHSM, Hayward, Wisconsin. 

The latter two interests must be added to the six listed above in 
determining the application of Section 3.35. Section 3.35(b) provides in 
part as follows: 

The Commission, however, will in any event 
consider that there would be such a concen- 
tration of control contrary to the public in- 
terest, convenience or necessity for any party 
or any of its stockholders, officers or directors 
to have a direct or indirect interest in, or be 
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stockholders, officers, or directors of, more 


than seven standard broadcast stations. 
NOTE: 1. The word, "control" as used 
herein is not limited to majority stock 
ownership, but includes actual working 
control in whatever manner exercised. 
(Emphasis added.) 


[ 180] : 
The instant application, particularly Exhibit 9 thereto, demonstrates 
that the transferee, Bridges, is part and parcel of the Morgan Murphy 
business operations and must necessarily be regarded as subordinate 
to and subject to the control of the Murphy interests insofar as stations 
WJMC and WHSM are concerned. All of Bridges’ other active business 
interests are shown to be as an officer, director, and minority stock- 
holder in various of the Murphy businesses. He is a Vice-President, 
Director, and ten per cent stockholder of Head of the Lakes Broadcast- 
ing Company, which is controlled by Morgan Murphy. He is President, 
Director and eighteen and two-thirds per cent stockholder in Central 
Broadcasting Company, which is controlled by Morgan Murphy. He is 
President and Director of Rib Mountain Television, Inc., which is con- 
trolled by Morgan Murphy. Until December 20, 1957, he was a Director 
of Radio Wisconsin, Inc. which is controlled by Morgan Murphy. Under 
the pending application he would hold a ten percent stock interest in 
M & M Broadcasting Company which would be controlled by Morgan 
Murphy. 

Mr. Bridges has been closely associated with the Morgan Murphy 
enterprises for many years. It is Valley's information and belief that 
this is the major source of his income. Valley alleges on information 
and belief that Mr. Bridges' main office is at WEBC headquarters in 
Duluth, and that his principal 
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present business activity consists of the supervision of Morgan Murphy's 
radio properties. 

The Bridges Rice Lake Station, WJMC, is a part of the Arrowhead 
Network consisting of WJMC and five other stations -- all of which are 
Morgan Murphy stations: WEBC, Duluth; WMFG, Hibbing, Minnesota; 
WHLB, Virginia, Minnesota; and WEAU, Eau Claire, Wisconsin. In the 
purchase of advertising, frequency discounts can be combined on all 
stations to earn maximum frequency discounts. Standard Rate and Data 
Service, Spot Radio Rates and Data, March 1, 1958, page 53, shows the 
following with respect to the Arrowhead Network: 

Arrowhead Network 
Established 1935) 


Revisions received May 6, 1952. 
WEBEC Bidg., Duluth 2, Minn., RAndolph 2-2873 


Personnel 
General Manager - Walter C. Bridges. * 


Representatives 
George P. Hollingbery Company. 
Minneapolis - Bill Hurley. 


Comprised of: 
WEEC - Duluth-Superior WJMC - Rice Lake, Wis. 
WMFG - Hibbing, Minn. WEAU - Eau Claire, Wis. 
WHLB - Virginia, Minn. 
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Agency Commission 
ist to recognized agencies; no cash 
discount. Commission does not apply 
on talent. Accounts payable 10th of 


month following service. 


General Advertising 
B.M.I. ASCAP and SESAC licenses. 


Advertising of alcoholic beverages, 
other than beer and wine, not accepted. 
Maximum length of contract one year. 
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Service charge for cut-ins: 
6:00 a.m. to 6:00 p.m 
6:00 p.m. to 6:00 a.m 
Frequency Discounts 
Frequency discounts can be combined on all 


stations to earn maximum frequency discounts. 
SPECIAL FEATURES 

News Service - UP. Regular rates plus talent. 
Time Signals: Regular announcement rates apply. 
Transcribed announcements available at regular 
rates plus talent charge. 

Sports: Regular rates plus talent and service 
charges. 


POLITICAL 
Regular rates apply; payable in advance. 


SERVICE FACILITIES 

Continuity, production, merchandising and 
publicity departments are part of the regular 
service. Extra services when required billed 
at net cost. (* Emphasis supplied). 


Valley alleges, in information and belief, that there have been 
joint meetings of the Arrowhead Network stations, including WJMC, to 
determine basic policies such as those relating to programming, ad- 
vertising and related matters, and that in the construction and operation 
of Station WJMC, personnel from 
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WEEC, one of the Murphy stations, has been used on a number of 
occasions. 

Every reasonable presumption from the facts of the record must 
be that WJMC and WHSM are "directly or indirectly" interests subject 
to the control of Morgan Murphy using the term "control" as defined in 
Note 1 to Section 3.35 to include actual working control in whatever 
manner exercised." It, therefore, appears that even without the pending 
proposal there are eight AM interests directly attributable to the Mor- 
gan Murphy interests in violation of Section 3.35 of the Commission's 


Rules. Approval of the pending application for transfer of control of 
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M & M Broadcasting Company would add a ninth such interest and 
further aggravate the existing violation of Section 3.35. Certainly, the 
evidence thus far available with respect to the applicability of Section 
3.35 is sufficient to require a hearing to determine precisely what the 
full facts are with respect to Bridges and the extent to which he is 
effectively subject to control by Morgan Murphy. The term "control" 
as used in the Commission's "multiple ownership rules . . . is nota 
narrow, legalistic concept but one which must be applied realistically 
and broadly.” ABC-Paramount Merger Case, 8 RR 541, 616 (1953). 
The "power to dominate the management” of a station whatever the 


stock ownership may be, is a chief element of "control". Western Gate- 


way Broadcasting Corp., 6 RR 1325 (1951). The facts set out herein 


provide every realistic evidence that Morgan Murphy has the "power to 
dominate" the Bridges AM interests. 


The application for approval of a transfer of control 


[184] 
of M & M Broadcasting Company to the Murphy interests also presents 
serious question whether there has been an undue relinquishment of 
control by the present principals of M & M which regitres consideration 
in a hearing. The records of the Commission show that an agreement 
dated July 19, 1957 was entered into by the present principals of M & M 
and Messrs. John P. Stang and Charles Goldberg, pursuant to which the 
latter parties secured an option for a period of four years providing for 
purchase of the stock of M & M. The same parties, i.e., Messrs. Stang 
and Goldberg also, on the same date, agreed to loan the M & M Broad- 
casting Company $200,000 upon call by the M & M Board of Directors. 
In the instant application, it is shown that 15% of the stock of M & M 
will be issued to Messrs. Stang and Goldberg and their wives as a 
"gift"; Messrs. Stang and Goldberg will forego their rights under the 
option agreement and Messrs. Stang and Goldberg will each be retained 
as a station consultant for a period of seven years at a fee of $3,000.00 
per year. 
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In the context of the facts of record thus far, there is serious 
question whether the agreement to loan M & M $200,000.00 and the long 
term option agreement -- to be in force up to four years -- secured by 
Messrs. Stang and Goldberg did , 


[185] 
not constitute in reality a relinquishment of control by the principals of 
M & M over and beyond that consistent with their licensee responsi- 
bilities. For with this long-term option agreement, the optionees were 
clearly in a position to assert their interests at any time. The licensee 
could not, in reality, make basic determinations to sell to other parties, 
to change the corporate structure, or to make other significant commit- 
ments in behalf of the licensee without accommodating the views of the 
optionees. As shown by the very application here involved, the sale of 
the stock of M & M to the transferees herein was possible only with the 
consent of the optionees, an agreement to give them free of cost 15% of 
the stock, and to retain each one as a "consultant" for a 7-year period 
with payments being made to each in the amount of $21,000. It cannot 
be determined without a full factual development, through the medium 
of an evidentiary proceeding, the full extent to which the loan agreement 
with Messrs. Stang and Goldberg, and the option given by M & M did 
amount in practical effect to a relinquishment of control by the licensee. 
It is a matter of importance from a public interest viewpoint and should 


also be the subject of an evidentiary issue in a hearing upon the above- 


entitled application. 


[186] 
Prayer for Relief : 
For the foregoing reasons it is respectfully requested, 
(1) that the action by the Commission of March 19, 1958, granting 
the above-entitled application be set aside or that its effectiveness be 
stayed; and : 
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(2) that the said application be designated for hearing to develop 
a full evidentiary record upon issues to determine: 

(a) The full facts with respect to whether there are or will be 
"package" rates, bonuses, or other similar special inducements or 
arrangements offered to advertisers who use all or several of the 
Morgan Murphy television stations and the extent to which there will 
be coordinated or "group" operation of, and purchase of programming 
for, these several stations. 

(b) The full facts with respect to the television holdings of the 
Morgan Murphy interests, the areas, populations, other services, etc., 
within the areas served by these holdings, and whether, in the light of 
such data, approval of the instant application would be consistent with 
Section 3.636 of the Commission's Rules or, when considered together 
with evidence submitted pursuant to (a) above, would result in an undue 
restraint upon competition. 

(c) The full facts with respect to the AM holdings of the trans- 


ferees to determine whether, under the facts herein, 


[ 187] 
approval of the instant application would result in a violation of Sec- 
tion 3.35 of the Rules of the Commission relating to multiple AM hold- 
ings. 

(d) The full facts with respect to the control by the Murphy 
interests over media of mass communication in order to determine 
whether in the light of these facts approval of the instant application 
would be inconsistent with the public interest. 


(e) The full facts surrounding the execution of the option agree- 
ment of July 19, 1957 between the present principals of M & M and 
Messrs. Stang and Goldberg, the July 19, 1957 loan agreement between 
these parties, the agreement upon which the pending application is 
based, and the relationship between them, to determine whether there 
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exists or has existed an undue relinquishment of control of M & M by 
its principals. i 

Respectfully fs 

VALLEY TELECASTING COMPANY 

By /s/ James A. McKenna, Jr. 
/s/ Joseph M. Kittner 
McKenna & Wilkinson 


* * * 


April 12, 1958 Its Attorneys 
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State of Wisconsin ) 
County of Brown ) 


Clayton Ewing, being first duly sworn deposes and Says that he 
knows the contents of the foregoing Protest and Petition for Reconsider- 
ation; that he has knowledge of the facts stated therein and that to the 
best of his knowledge, information and belief said matters therein stated 
are true and correct. 


/s/ Clayton Ewing 
President 


Valley Telecasting Company 


[SEAL] 

Subscribed and sworn to before me this 
16 day of April, 1958 

/s/ Donna R. Eggert 

My Commission Expires March 12, 1961. 


[189] 
[ Certificate of Service] 
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[201] 


OPPOSITION TO "PROTEST AND PETITION 
FOR RECONSIDERATION" AND OPPOSITION 
TO "PETITION FOR STAY OF GRANT" 


* * * 


[Received April 25, 1958, 
FCC] 


[ 208] 


* * * 


17. * * * The NEC affiliation in this 


[ 209] 

area is a valuable asset. Valley has made repeated efforts to obtain 
this network affiliation during the past several years. By constant 
resort to the Protest provisions and to harassing pleadings Valley is 
attempting to make impossible the proper growth and development of 
improved WMBV-TV service to the public. Using the Commission's 
processes in order to keep M & M Broadcasting Company from improv- 
ing its facilities or its position through sale, expansion, or otherwise, 
Valley has improperly denied the public service to which it is entitled. 

18. A Balance Sheet of M & M Broadcasting Company, as of 
March 31, 1958, is attached hereto as Exhibit B. A study of this 
Balance Sheets shows that the Company is barely holding on; only be- 
cause of the profitable AM operation has the television station been able 
to operate at all. Fortunately for the public interest, Valley's repeated 
attacks on M & M have not injured substantially the operation of Radio 
Station WMAM. Its operation has supported the entire corporate opera- 
tion. A study of the Balance Sheet reveals that the depreciation charges 
have been too modest, and do not reflect the entire loss which greater 
charges would entail. A study of the Balance Sheet reveals that there 
are presently outstanding, as current liabilities, RCA notes of over 
$129,000. These are equipment notes, all past due, which by consent of 
RCA have been permitted to remain outstanding. This cannot go on 
indefinitely. In addition the management of M & M through negotiation 
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has been able to make debt settlements totalling over $18,000, which 
debt forgiveness by creditors lessened the operating deficit. The 
creditors are now less inclined to make settlements and unfortunately 
less inclined to sell M & M the goods and services needed to improve 
operation of the station in an effective and efficient manner. A very 
real risk is present : 


[210] 

that the Company in its current condition cannot long continue to operate. 

19. The management has been unable to make the bold improve- 
ments and long-range planning necessary because of the obvious need of 
conserving cash to pay the day-to-day debts of operation. The financial 
condition of the Company, as is obvious from a study of the Balance 
Sheet, is such that no commercial bank or insurance company will loan 
additional funds to the station for working capital. The existing stock- 
holders are not in a position to advance further funds. The former 50% 
owner, Mr. William E. Walker, having recently suffered a serious heart 
attack, is attempting to liquidify his estate and diversify his investments. 
The balance of the stockholders are literally unable to contribute further 
funds to capital expansion and improved operation. | 

20. Since the Spring of 1956, when this Station was first sold to 
Guild Films, the situation has been one of constant uneasiness and in- 
decision. All attempts to sell or improve the facilities have met with 
a most violent and vicious opposition from Valley. Consequently, no 
really effective forward step has been possible in this 2-year period. 
There have in fact been cuts in salary and there has been some reduction 


of personnel. All of these have contributed to a lower staff morale as 


well as a less effective operation. 

21. Because of this background, the present transferors and the 
new owners, the Evening Telegram Company, Norman M. Postles and 
Walter C. Bridges, decided to proceed with the closing, despite the fact 
that Valley had threatened to protest the grant of the transfer. It was 
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the judgment of the parties to this proceeding that above everything else 
Station WMBV-TV and Station WMAM needed the new 


[211] 
ownership, the new management and the new capital which the trans- 
ferees would be able to give. Thus, on Thursday, April 17, 1958, the 
parties consummated the transfer and the new owners are now in con- 
trol. They are engaged in an intensive study and an investigation of the 
situation, with the end in view of bringing about improvements and 
changes in the situation. 

22. Under all these circumstances and for all these reasons, it is 
respectfully submitted that the Commission can and should make an 
affirmative finding that the public interest will be served by permitting 
the grant to remain in effect. The Commission need not permit Valley 
to attain its evil purpose of delay and harassment. Further, the public 
will be served by permitting the new ownership, new management and 
new capital to bring about an improved and more effective operation in 
the public interest. 

For the foregoing reasons the Commission should deny the Protest 
of Valley entirely insofar as it requests a hearing on the issue of 
whether or not the transferors have "unduly" relinquished control of the 
company to the optionees; it should deny the protests entirely or at most 
hold oral argument only on the issues of the possible violation of Sec- 
tions 3.636 and 3.35. In any event, it should permit the transfer to 
remain in effect pending the final outcome of these proceedings. 

Respectfully submitted, 


_M & M BROADCASTING COMPANY, INC. 
WILLIAM E. WALKER, et al 


_ Fisher, Wayland, Duvall & Southmayd 
Its Attorneys 


Dated: By /s/ BenC. Fisher 
April 25, 1958. 





29 


[ 212] 
[ Certificate of Service] 


[213] 
APPENDIX A_ 


Il. History of Valley's Harassment 
of M & M Broadcasting Company, Inc. 


The entire record of this vicious series of attacks will be set 
forth in detail. The story begins shortly after M & M Broadcasting 
Company, Inc. received its original construction permit, November 19, 


1953 (BPCT-1534). This application specified a site at Oconto, Wiscon- 
sin, 14 miles southwest of Marinette. At that time the Valley Telecast- 
ing Company application for Channel 5 was still pending. On February 
26, 1954 M & M was able to negotiate an affiliation agreement with the 
National Broadcasting Company. : 

On March 10, 1954 the application of Valley Company was granted 
(BPCT-1147). On March 5, 1954 M & M filed an application to modify 
its construction permit so as to locate at a new transmitter site 9-1/2 
miles south of Oconto, in the direction of Green Bay, the effect of which 
would be to bring more service to more people. This application was 
granted March 24, 1954. 

On April 7, 1954 the first attack by Valley upon M & M was made. 
M & M received a letter from counsel for Valley, with copies to the 
Commission, indicating that Valley would protest the change of site 
and would request a stay of construction. The net effect of this protest, 
because of the mandatory stay provisions, would be to stop M & M in 
its efforts to bring service to this area, permitting Valley, however, to 
proceed with construction as rapidly as possible. M & M knew that 
Valley had been negotiating with the National Broadcasting Company 
and was extremely desirous of obtaining an NBC affiliation. If Valley 
could stop M & M from constructing, the affiliation agreement already 
entered into between M & M and NEC, might well be terminated with 
the affiliation going to Valley. To protect itself from this misuse of 
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Commission processes for private gain, M & M filed 


[ 214] 
2 Protest to the original grant of Valley permit, which had only been 
granted on March 10, 1954. The protest charged Valley with deliberately 
seeking delay to obtain an NBC affiliation. 

This protest was filed April 9, 1954. However, on April 12, 1954, 
M & M decided not to proceed with its protest to Valley's eran’ 
Instead, M & M filed a letter request to the Commission asking the 
Commission to set aside its own modification permit specifying the new 
transmitter site location (BMPCT-1941), and indicating that in order to 
expedite service, M & M would stay at the Oconto location, a permit for 
which had been granted in November of 1953. 

On April 13, 1954, the Commission set aside the modification 
grant, which had the effect of reinstating the original permit for Oconto, 
and permitting all parties to proceed with construction. 

However, Valley would not desist! It couldn't protest the modifica- 
tion application since it had been withdrawn. Valley did, however, file a 
pleading requesting a hearing, among other things, on the question of 
whether M & M could withdraw its modification application and whether 
the Commission could reinstate the M & M original permit. In other 
words, Valley was attempting to destroy the original permit, as well as 
the modification! And Valley had still more to say. On May 3, 1954 it 
filed a further pleading opposing the reinstatement of the basic con- 
struction permit, claiming that the earlier M & M modification applica- 
tion and the withdrawal thereof, coupled with the protest, showed bad 
faith on M & M's part. 

On June 24, the Commission issued an order denying in all 
respects the pending requests and oppositions of 


1/ The protest was actually withdrawn by M & M in a pleading filed 


April 20, 1954. 
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Valley and expressly permitting M & M to continue with its construction 
at Oconto. 

On June 7, 1954 M & M filed FCC Form 701 seeking an extension 
of time to construct under its permit. On June 21, 1954 Valley filed an 
opposition to this application, setting forth all the earlier pleadings and 
claiming that M & M was not entitled to such an extension. 

On August 12, 1954 the Commission again issued an order grant- 
ing M & M's application to extend time to construct and denying the 
Valley opposition in all respects. 

By this time M & M was ready to commence operation, and on 
September 10, 1954 or about 10 months after it had first received its 
construction permit, Station WMBV-TV went on the air 2/ 

In the meantime, Valley had not constructed. After one year had 
gone by, without construction, the owners of Valley filed an application 
to transfer control of the station to new owners. M & M, thinking that 
such an application raised serious questions of trafficking, filed a Pro- 
test and Petition for Rehearing, March 15, 1955. This application was 
designated for hearing; and after oral argument the Commission issued 
an order denying M & M's protest, May 20, 1955 (Docket No. 11370). 

After denial of this protest, the new owners of Valley, in con- 
junction with the old, proceeded to construct and to commence operation 
of Station WFRV-TV. 

By May of 1956, after Station WMBV-TV had Been on the air for 
more than a year and a half, the owners of M & M decided to sell their 
stock in the Company; an agreement dated May 3, 1956, was entered 
into whereby all the stock was sold to Guild Films Company, Inc. 
Application | 


2/ Later, M & M received a construction permit to increase height 
about 325 feet (BMPCT-2658). | 
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[ 216] 
for transfer of control to Guild Films was filed June 6, 1956 (BTC- 
2255). This application and later pleadings indicated that the station had 
not been doing well financially; that the existing owners were either un- 
able or unwilling to advance more new capital, having already put in 
more than $200,000; that Guild Films would be able to bring the new 
financing necessary for a successful operation; and that furthermore, 
the principal stockholder of M & M, 2 50% owner, had recently suffered 
a severe heart attack which made it advisable for him to curtail severely 
his business activities as well as to reduce his potential commitments 
and liabilities. 

Valley continued its vicious attacks, even on this simple transfer. 
On July 10, 1956, after the application had been pending for more than a 
month, Valley filed a petition to designate this application for hearing, 
charging that M & M's owners had been improperly operating WMBV-TV 
as a Green Bay station; that WMBV-TV had not been serving the Mari- 
nette area; and also that the new owners, Guild Films would continue to 
so operate the station. 

Valley filed two more pleadings, continuing its irresponsible 
attack and baseless charges founded solely on speculation and conjecture. 
But all was to no avail, because on July 18, 1956, the Commission granted 
the transfer application and issued a letter dismissing all of Valley's 
objections as being without substance. 

But the attack continued, for on August 20, 1956, Valley filed a 


Protest and Petition for Reconsideration, setting forth in the main, the 


same baseless and irresponsible charges upon the transferors and the 
transferees, as previously filed in the petition. 

On September 19, 1956, the Commission, as required under Sec- 
tion 309(c) of the Act, set the protest for hearing 


[217] 
upon the issues set forth by Valley. The Commission permitted oral 
argument only (William E. Walker, et al, Docket No. 11823). 
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On May 17, 1957, one year after the stockholders of M & M had 
entered into their agreement with Guild Films Company, the Commis- 
sion issued an order denying the Valley protest in all respects (15 R.R. 
177). The Commission said therein (15 R.R. at 181): 
"These allegations we found to be lacking in substance 
at the time we granted the application in question. The 
oral argument held and the briefs filed in the further 
proceedings ordered under the mandatory provisions 
of Section 309(c) of the Act serve only to confirm our 
prior determination." 
In this same Commission order the Commission also expressly rejected 
Valley's claims that WMBV-TV had in fact operated contrary to the 
Rules. It specifically found that Valley had shown no facts demonstrat- 
ing that the station was not fulfilling its obligations as a Marinette 
station. Finally, in commenting upon Valley's charges that the trans- 
feree planned to make WMBV-TV a Green Bay station, it said: 
"These charges as to the plans of the transferee involve 
no more than speculation as to future conduct, a com- 
- pletely inadequate basis for denial of the application 
here in issue. As to any steps taken looking toward re- 
location of the station at a closer distance to Green Bay, 
such steps would necessarily have to be taken in con- 
formance with requirements of our rules. There is 


nothing inherently objectionable in a permittee seeking 


or planning to seek changes in its authorized facility 

which it believes would be of financial or competitive 

advantage to it” (15 R.R. at 182). : 

Despite this clear and convincing decision, vindicating fully the 
transfer, Valley continued the harassment. It filed a notice of appeal 
in the United States Court of Appeals for the District of Columbia on 
June 17, 1957. 

Unfortunately for the public interest, Valley had ccmee its evil 
purpose. On July 1, 1957 counsel for the 
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[ 218] 
parties to the transfer filed a statement with the Commission indicating 
that the transfer was not going to be consummated. Conditions had so 
changed in the year during which the case had been pending that Guild 
Films refused to conclude the contract and consummate the transfer. 
Thus the existing owners of M & M continued to operate WMBV-TV. 

On July 17, 1957 Valley dismissed its appeal. 

Upon the failure of Guild Films to go through with the contract, 
the owners of M & M were still faced with the difficult problem of 
raising the necessary capital to improve the operation of Station WMBV- 
TV and keep it operating in the public interest. 

Two local residents in the Marinette-Menominee area agreed to 
help the station: Charles Goldberg of Marinette, Wisconsin and John F. 
Stang of Menominee, Michigan. These men were not strangers to 
M & M, for both at one time had been part owners of Radio Station 
WMAM, and John F. Stang also was a 3.2% owner of Guild Films Com- 
pany, Inc., the proposed transferee in the sale which was never con- 
summated. These two gentlemen were also long time friends and 
associates of the present owners. 

On July 19, 1957 these two men entered into an agreement with 
M & M whereby they agreed to loan the corporation $200,000 upon call 
by M & M's Board of Directors for a five year period. This loan agree- 
ment which is on file with the Commission shows clearly that there are 
no limitations upon the use to which the money can be devoted, nor are 
there any conditions precedent to the effectiveness of the Agreement. 
On the same date, July 19, 1957, the stockholders of M & M entered 
into an “option agreement" with Messrs. Goldberg and Stang whereby 
the existing stockholders extended to Goldberg and Stang an option to 
purchase 800 shares to be newly issued by the corporation at a price 


[ 219] 
of $250 a share. In the event this option were exercised, Messrs. Gold- 
berg and Stang would own 50% of the outstanding stock. The option was 
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for a period of four years. In addition, the existing stockholders of 


M & M extended an option to Messrs. Goldberg and Stang to purchase 

the existing 800 shares of stock owned by M & M stockholders for a 
period of four years. This option agreement also is on file with the 
Commission and speaks for itself. This loan agreement and option 
agreement gave the corporation an additional line of credit in the amount 
of $200,000 for possible further expansion and continued operation, but 
of course did not solve the problem of the existing stockholders who 
wished to sell their shares of stock and concentrate on other interests. 

During this period of time a major policy decision was made by 
the stockholders of M & M to petition the Commission for rule making 
so as to change the channel allocation from Marinette to Green Bay. 

On September 13, 1957 such a petition was filed. The reasons for the 
petition are set forth in full in said petition. 

Upon the filing of the rule making petition Valley continued its 
never ending harassment of M & M. On September 24, 1957 it filed a 
petition to defer action, claiming that it needed time to prepare an 
opposition to the rule making proposal and asking that the Commission 
delay action on the rule making proposal for at least 30 days. 

Finally a month and a half later, on November 5, 1957, Valley did 
file such an opposition to the petition to institute rule making and re- 
asserted the same tired arguments that it had been urging--totally un- 
successfully--since 1954, namely, that the Marinette station should not 
become a Green Bay station; that Valley had suffered serious losses; 
that its competitive position should be protected against 


[ 220] 
the inroads of this neighboring competitor; and that in enon WMBV-TV 
ought to stay in Marinette and not bother Valley. | 
On November 22, 1957 the Commission issued its notice of pro- 
posed rule making to change the allocation of Channel 11 to Green Bay 
and requested comments from the parties. 





[ 220] 
66 

About the same time on November 26, 1957 the stockholders of 
M & M completed negotiations for the sale of their stock to the presently 
proposed transferees, Evening Telegram Company, Norman M. Postles 
and Walter C. Bridges. In light of the existing option running to Messrs. 
Goldberg and Stang, it was necessary for the stockholders of M & M 
and the proposed transferees to negotiate a settlement with the optionees. 
This was done and the results of the settlement and the contract with the 
transferees are set forth in full in the transfer application filed January 
8, 1958. 

Once again Valley attacked! With a consistency of attack equalled 
only by Valley's consistent lack of success, Valley filed on February 4, 
1958--almost a month after the transfer application was filed--the’ 


petition now in issue, raising the same sort of speculative, deliberately 


tortured, and baseless arguments directed against the transfer, as 
Valley has been using since 1954. 
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M & M BROADCASTING COMPANY 


BALANCE SHEET-WMAM AND WMBV-TV 
MARCH 31, 1958 


FEE a 


ASSETS: 

Current Assets: 

Cash 

Accounts receivable-trade 
Less reserve for losses 

Sundry receivables 


Total Current Assets 


Fixed Assets: 

Land 

Transmitter ‘building 

Studio building 

Transmitter 

Auxiliary transmitter 
equipment 

Towers 

Studio technical equip. 

Studio & office fixtures 

Automobiles 


Total 


Less accumulated 
depreciation 


Net Fixed Assets 


Other Assets: 
Investments 
Unexpired insurance 
Organization expense 


(A) Investment in WMBV-TV 


Total Other Assets 


TOTAL ASSETS 


WMAM WMBV-TV TOTAL 

$ 46,290.53 $ 3,847.84 $ 50,138.37 
14,149.35 33,127.49 47,276.84 
(1,700.00) (1,700.00) (3,400.00) 


200.00 9,437.55 9,637.55 
$$ Se 299 001.90 
$ 58,939.88 $ 40,712.88 $ 99,652.76 
SEED 


$ 1,510.86 $ 27,217.75 $ 28,728.61 
13,491.81 13,491.81 
71,042.11 87,812.65 
159,641.70 163,886.32 


16,770.54 
4,244.62 


26,665.92 
112,506.44 


26,665.92 
117,109.08 
10,175.64 118,315.45 128,491.09 
8,632.98 10,796.99 19,429.97 


3,969.17 3,969.17 
$$$ rr 9 OSL 
$ 45,937.28 $543,647.34 $589,584.62 


4,602.64 


40,009.80 119,582.51 159,592.31 
$ 5,927.48 $424,064.83 $429,992.31 


$ 3,000.00 $ 3,000.00 

2,447.46 2447.46 

2,509.66 2,509.66 
* 


138,495.65 
$141,005.31 $ 5,447.46 $ 7,957.12 


$205,872.67 $470,225.17 $537,602.19 
————SSSllllllllEeESESS ESSE 


(A) Intercompany accounts eliminated in grand totals. 


88N8Ns=SsaasSsSMBn@m@n9S9amS@$@$mm9mSSSS 
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EXHIBIT B 
M & M BROADCASTING COMPANY — Page 2_ 


BALANCE SHEET-WMAM AND WMBV-TV 


M 


ARCH 31, 1958 


a 


LIABILITIES AND 
CAPITAL: 
Current Liabilities 


Notes payable-W.E.Walker 


Notes payable-RCA 
Accounts payable 
Commissions payable 


Accrued interest payable — 


Accrued payroll 
Accrued payroll taxes 
Withholding tax liability 
Accrued property taxes 


Total Current 
Liabilities 


Other Liabilities: 

Notes payable-- 
stockholders 

Notes payable-- 


Stephenson Natl. Bank © 


Total Other 
Liabilities 
Capital: 
Common capital stock 
Donated surplus 


(A) Investment by WMAM 


Earned surplus 
Profit and loss-- 
year to date 


Total Capital 


TOTAL LIABILITIES 
AND CAPITAL 


WMAM WMBV-TV TOTAL 


$ 10,000.00 $ 10,000.00 
129,155.14 129,155.14 

6,255.32 16,004.94 22,260.26 
96.28 1,648.85. 1,745.13 
40,383.04 40,383.04 

677.71 5,004.54 5,682.25 
1,099.99 1,099.99 

1,317.75 1,317.75 

8 005.42 


597.93 7,407.49 ; 


$ 7,627.24 $212,021.74 $219,648.98 


$ $ 98,866.67 $ 98,866.67 


30,922.90 30,922.90 


$ $129,789.57 $129,789.57 


—— ee a a oO OOS 


$ 80,000.00 $ $ 80,000.00 
70,000.00 70,000.00 
138,495.65 * 


37,868.90 37,868.90 


10,376.53 10,081.79 294.74 
$198,245.43 $128,413.86 $188,163.64 


$205,872.67 $470,225.17 $537,602.19 


(A) Intercompany accounts eliminated in grand totals. 
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[230B] : 


OPPOSITION 
[Received April 28, OF 


1958, FCC] M&M BROADCASTING COMPANY 
AND TRANSFEREES THEREOF 
TO 
OF 
VALLEY TELECASTING COMPANY 


[230E ] | 
6. It would seem an irrational procedural system indeed that 
would require a grant of a protest and some further hearing on an appli- 
cation solely because of protestant's recitation of a | 


[230F | 7 
few, bare facts wholly apart from their level, quality or ultimate signi- 
ficance. Accordingly, while the limited precedent and legislative his- 
tory are admittedly not too clear on this point, M & M believes that the 
more workable and reasonable 309(c) procedure would here deny the 
Valley protest forthwith for failure to meet the required standard of fac- 
tual particularity. 1/ M & M points out, however, that. a similar result 
of denial is required (albeit at a somewhat later stage) even should there 
arguendo be a contrary determination that the statutory requirements 
for standing have here been met. However, summary denial (prior to 
an oral argument under a demurrer procedure) would be preferable 
since the Commission then would never reach other possible aspects 
of the protest procedure, including a stay, which are not warranted by 
this grossly defective protest. : 

Ii 


The Commission Should At Most Hear Oral Argument 
On The Protest's Legal Sufficiency And Thereafter Dis- 

. nis# It For Failure To Demonstrate Adequate Grounds 
For Setting Aside The Transfer Authorization. 


7. Assuming arguendo that the protest is held to meet jurisdictional 
requirements, there is then only one proper and reasonable procedure to 


invoke in the instant circumstances. That is, pursuant to the provisions 
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of Section 309(c), for the Commission to set the transfer for an early 
oral argument on the sole, ultimate question "whether if the facts alleged 
in the protest were proven, adequate grounds have been presented for 
setting aside the challenged authorization." WBBF, Inc. ,» 24 FCC 
Reports 179, Hyman Rosenblum, 11 RR 826, W. W. Esch, Salinas B/C, 
WHEC, INC., supra. For (as will be detailed below), even if it be as- 
sumed arguendo that the facts alleged in the 


1/ It is the contrary and less reasonable construction of Section 
309(c) requiring unwarranted protest hearings that has resulted in the 
unfortunate procedural complications contrary to the public interest 
which the Commission, Congress and the industry deplore. 
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protest were true or later proven, they are wholly insufficient to estab- 
lish the necessary grounds for holding BTC-2699 to be contrary to the 
public interest. Simply stated, the Commission as a matter of law could 
not properly or reasonably deny the requested transfer on the basis of 
those inadequate facts Valley alleges in its protest. Valley's position 
is without merit and no substantial possibility has been shown that a 
hearing will reveal any. Protestant has in every instance failed to meet 
its statutory burden of presenting adequate facts to establish the neces- 
sary prima facie case (or a legal cause of action) requiring further full 
hearing on the alleged issues. In such event, pursuant to the statutory 


mandate of Section 309(c), an oral argument for consideration of the legal 


sufficiency of the protest is in order. WBBF, Inc. and other cases 
cited, supra. Valley's Petition for Reconsideration should likewise be 
denied since reconsideration cannot be granted on the basis of such 
speculations and conclusionary allegations. Hyman Rosenblum, supra. 

Valiey’s complete failure to establish the necessary prima facie 
factual case is clearly demonstrated by the following seriatim considera- 
tion of its alleged issues: 

(A) Alleged Concentration of Mass Media 

8. Valley here surrounds a few bare facts of mass media owner- 
ship which are not shown to have any ultimate significance with a multitude 
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of conclusionary and speculative allegations. Its purpose is two-fold: 
Such technique seeks first to avoid revealing the protest's wholly in- 
adequate basis which citing facts in place of conclusionary allegations 
would demonstrate, and secondly, to conceal that oral argument is the 


appropriate 
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procedure to consider such protest. Valley factually shows nothing 


more relating to public interest considerations than that Mr. Morgan 
Murphy (the controlling stockholder of Evening Telegram Co., now 


majority owner of M&M) has varying ownership interests = in three 
VHF television stations out of the total of 13 TV stations (10 VHF) in 
Wisconsin. No other concrete facts whatever are shown supporting the 
allegation of a question of possible undue concentration requiring or 
warranting the full-scale Section 3.636 hearing requested. There is 
nothing as to the extent, scope or significance of such media holdings 
beyond the meaningless "numbers game" Valley plays with TV facilities 
in Wisconsin.2/ These same facts and Valley allegations were pre- 
viously before the Commission when it approved this transfer over 
Valley's opposition. Significantly, there is no showing or allegation 
whatever of overlap between any of these three TV stations, nor of any 
concentration of media interests in the Marinette area. 

9. Valley's remaining allegations on the concentration issue 
cannot meaningfully support its protest. For the most part these are 
only speculative generalizations and conjectures as to future conduct, 
consequences or competitive effects of the kind already rejected as un- 
satisfactory by the Commission in dismissing Valley’s prior protest 
(Wm. E. Walker, supra) as well as in the numerous other cited cases. 
Equally defective are conclusionary and nonfactual generalizations such 
as to : 


1/__ As set forth in Exhibit 9 of BTC-2699 and elsewhere in Commission 
records, Mr. Murphy directly and/or indirectly holds a 50% stock interest 
in Madison's WISC-TV, 54% in Eau Claire's WEAU-TV, and 55% in WMBV- 
TV. ! 
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2/ Thus, it could likewise be alleged in this same specious manner 
that Storer B/C owns 100% of the operating stations (i.e., one) allocated 
to the State of Delaware, or that Donald Reynolds 50% of those (i.e., 2 
of 4) allocated to Nevada, or Springfield TV Corp. 50% of those (i.e., 

2 of 4) allocated to Massachusetts outside of the City of Boston, etc. 


[2301] 
"nearby [Murphy ] radio stations" (alleged without any showings of any 
overlap, any relation to the Marinette area or indeed without any other 
relevant facts of significance); that Murphy newspapers at Two Rivers 
and Manitowoc "serve the same general area in which WMBV-TYV is al- 


ready interested” Ll, and that these TV stations "serve a large proportion 


of the major population centers and areas of the state”. 2 


10. Similarly so conclusionary as well as lacking public interest 
content are allegations (inadequately based on "information and belief") 
as to existing "package" film deals and speculations as to a future in- 
tention to include WMBV-TV in them. Significantly, Valley relates the 
alleged "package" deals only to its speculative forecast of future injury 
to its own private competitive position and that of other unidentified 
Wisconsin stations. > No actual losses have occurred or are alleged. 
While such allegations may arguendo suffice to secure jurisdictional 
309(c) standing, they do not under law and Commission policy represent 
any substantive basis for ultimate relief upon which the transfer may ke 
rescinded. Television stations are not protected from lawful competition 
and its effects. F.C.C. v. Sanders Bros., 309 U.S.470, WBBF, supra, 
WKST, 15 RR 919. 

1 Solely to illustrate how Valley uses generalized conclusions to hide 
factual weakness, it should be noted that Manitowoc lies wholly outside 
of the cited WMBV-TV Grade B area while Two Rivers lies on that Grade 
B contour over 60 miles away from Marinette, that 65% of these two 
papers’ total combined ABC circulation of 18, 000 is circulated within 
their city zones and over 88% in Manitowoc County alone, with less than 
250 papers circulated in that one other county lying in the direction of 
eens and WMBV-TV. (Audit Bureau of Circulations, year ending 
3/31/57.) 


<= 
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2/  _+Here again without any supporting facts and although, for example, 
the city of Milwaukee (not served by any of these stations) has 637, 000 
people whereas the city populations of these three stations totals only 
146, 000, or less than 1/4 of Milwaukee's population. 


3/ _—~ Valley's allegations as to such film purchases are even hollower 
in light of its own recent announcement of its combination with two other 
Wisconsin ABC-TV affiliates in a so-called "Badger Network” (TV 


Digest, 3/8/58, p. 6.) 
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11. No adverse substantive effects on the public interest from 
such alleged film purchases are here demonstrated, none are even 
alleged. (Since Valley attributes such purchases merely to multiple 
ownership as such irrespective of station location, they are thus not 
even related to the alleged media concentration in Wisconsin.) Signié 
icantly, there is neither any showing nor allegation whatever that this 


| alleged activity is unfair, or is contrary to Federal law, public policy, 


the Communications Act and the Commission's rules and regulations, or 
that it contravenes the public interest or otherwise demonstrates trans- 

ferees' unfitness. WBBF, supra. Indeed, there is neither showing nor 

even allegation of any activity respecting these media holdings that may 

be so condemned. 

12. Valley should not be permitted to succeed in its improper 
attempt to shift its protestant's burden to make a prima facie case onto 
M&M, to make the latter factually disprove the conclusionary allegations 
that Valley has factually failed to prove. The Commission could not on 
the few bare facts set forth in the protest lawfully deny the transfer appli- 
cation. Accordingly, the protest should be dismissed upon the demon- 
stration on oral argument that the alleged facts do not present adequate 
grounds to rescind the transfer approval. 
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(B) Alleged Violation of Commission Rule 3.35 re 
Multiple Ownership of AM Stations 


13. Valley's allegations of transferees’ violation of the prescribed 
limitations on the multiple ownership of AM stations rests upon an over- 
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extended and distorted application of Rule 3.35 which should summarily 
be rejected by the Commission. Here again, Valley's protest (as well 
as that of the Norbertine Fathers) fails to set forth sufficient facts of 
substance to make out the necessary prima facie case warranting any 
further hearing on the matter. Here again, even were the alleged facts 
arguendo assumed to be true and proved, no lawfully adequate grounds 
are presented for disapproving the transfer. 

14. Commission Rule 3.35 proscribes AM multiple ownership 
of two distinct types. The first (3. 35(a)), relating to common owner- 
Ship of two stations whose primary contours overlap substantially, is 
not even alleged by Valley and is wholly inapplicable here on the ab- 
sence of any showing or allegation of any overlap. The second (3.35(b)) 
concerns ownership stock interests in more than 7 stations, not limited 
to majority stock interests but including "actual working control in what- 
ever manner exercised. " (emphasis added). The Commission considers 
~ the respective interests of each broadcast principal separately, and does 
not add them together unless they are under a common control existing 
under Rule 3.35(b). (Great Lakes TV, 11 RR 246.) 

15. Valley’s allegation that Section 3.35(b) is applicable here 
would charge Mr. Morgan Murphy with controlling two stations licensed 
to WJMC, Inc., a corporation in which he holds no stock or other in- 


terest nor any office whatever. + 


1/ WJMC, Inc., in which Mr. Walter Bridges holds a 78. 42% stock 
interest, his daughter Mary .53% and Mr. Russell J. Brown, WJMC 

Station Manager 21.05%, owns radio stations WJMC (Rice Lake, Wis. ) 
and WHSM (Hayward, Wisconsin). (WJMC Form 323, filed 10/30/57. ) 
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Valley's position is based entirely on limited facts showing nothing more 
than Mr. Murphy's business associations elsewhere (but not at WJMC, 
Inc. ) with Mr. Walter Bridges, majority stockholder of WJMC, Inc., 
and the affiliation of some of these stations with the so-called Arrowhead 
Network. These mere facts of identification and association are matters 
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of record at the Commission. They were likewise (excepting a few in- 
substantial matters since added for color of novelty) before the Com- 
mission when it granted the M&M transfer application and indeed when 
it recently (10/16/57) granted to WJMC, Inc. the CP for Station WHSM, 
which Valley alleges then exceeded and violated Rule 3. 35. 

16. Valley (in addition to neither showing nor alleging any 
Morgan Murphy interest in WJMC, Inc.) completely fails to show or 
allege any control, direction or domination which he or anyone else 
has ever exercised over the separate licensee WJMC, Inc. which is 
owned and operated by a principal (Bridges) with extensive broadcast 
experience. Indeed, there is no Valley indication whatever of any pur- 
pose, motive or objection in any such alleged control over two small- 
town stations in which Mr. Murphy holds no stock or other interest. 
From the bare facts of an admitted and conventional association else- 
where, Valley unwarrantedly and improperly leaps to conclusionary alle- 


gations that Mr. Bridges "must necessarily be regarded as subordinate 


to and subject to the control of the Murphy interests...", or that "every 
reasonable presumption... must be" that such control exists. Supported 
by nothing of substance, the protest must here fall. 

17. Mere business association elsewhere has never alone been 
construed as being "control" under the purview of Section 3.35(b), and 
should not be. Such association alone, even less than blood relation- 
Ship alone, should not generate the prohibitions of Section 3.35. Broad- 


casters, Inc. 15 RR 295. 
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Certainly, the showing of something definitive and substantial in the way 
of actual exercise of control should be required to support an allegation 
of a violation of Commission rules and regulations, if not of law, by ex- 
perienced and respected broadcasters of long-standing. Even assuming 
arguendo the existence of any "power to control", it would not alone be 
sufficient to establish such "control" under Rule 3.35. Moreover, no such 
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"power" in fact exists. The Commission should not indulge Valley's 
presumption that reasonable persons would, even if they could, so act 
to violate pertinent standards of law and policy. 

18. Certainly no such control is manifested by the mere associa- 
tion of Bridges’ Station WJMC in the so-called Arrowhead Network. 2/ 
Quite understandably, Mr. Bridges has joined his Station with some 
others in an association which he otherwise manages. No control over 
him and his station by Mr. Morgan Murphy (or anyone else) is thereby 
shown or can be presumed. Valley, incidentally shows nothing what- 
ever improper, unfair or contrary to the public interest in such net- 
work association or activity. In fact, the data asserted in the companion 
Norbertine Fathers' protest demonstrates that the Arrowhead Network 
serves the public interest'in bringing -an enriched programming to the 
small stations involved. Nor may an unlawful control or domination be 
inferred from the alleged fact that frequently discounts may be obtained 
from 
1/ In view of Valley's recent combination with two other Wisconsin 


television stations in a so-called "Badger Network," its charges here 
are particularly groundless. (See Fn.3, p.8) 


2/ Using Valley's specious reasoning here, it could similarly be 
alleged that the ABC Television Network controls its affiliate Valley's 
WFRV-TV as well as all of its other affiliates, in violation of Rule 3.35. 
For there have likewise been joint meetings of the ABC-TV Network 
affiliates (at Boca Raton, Florida) to determine basic matters of pro- 
gramming and advertising, and to a much more extensive and signi- 
ficant degree than Valley here raises respecting the Arrowhead Network. 
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separate purchases of time on the respectively affiliated stations. 2/ In 


any event, the Commission has already held that the mere fact of op- 
tional frequency discounts even between two stations with substantial 
overlap did not turn their principals' family relationship into a multiple 
ownership violation under Rule 3.35(a). (Rochester B/C, 14 RR 1174). 
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19. The exercise of actual working control, generally by a stock- 
holder, is and should remain the proper criterion of Section 3.35(b). To 
this effect are the cases cited by Valley, which are in fact directly con- 
trary to its own position. Thus, in Western Gateway Broadcasting, an 
owner of 1 /3 of the stock was held to have achieved his admitted objec- 
tive of acquiring and exercising "actual operating control" through pur- 
chases of stock by his blood relatives (who did not participate in cor- 
porate activities) on the Commission's conclusion that: ''We are governed 
chiefly by the demonstration of his power to dominate the management of 
the corporate affairs" (6 RR 1325, 1339, emphasis added). Similar ex- 
tensive stock ownership and substantial voice in corporate affairs were 
held the bases for finding control in the ABC case. There Paramount 
was the largest stockholder, elected 3 active officers and directors and 
had a veto power on many corporate activities which it had exercised 
to protect its substantial investment. (8 RR 541, 615-9). In all events, 
the facts alleged in Valley's protest, even if assumed true, do not consti- 
tute adequate grounds for reversal of the authorized transfer, so that 
the protest should after oral argument be denied. 


1/ Valley asserts the fact of such alleged discounts for no other pur- 


pose than related to the attempted showing of such control, and does not 
allege anything otherwise adverse or improper in them. 
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(C) The. Alleged Undue Relinquishment of Control 
Through The Stang-Goldberg Option 


20. Valley's repetition of this stale and groundless charge should 


be summarily rejected. It fails to particularize any facts whatever sup- 
porting its extreme allegations of so-called "undue relinquishment of 
control." (No specification is given as to what is "undue" or against 
what standard it is to be evaluated.) In addition to this jurisdictional 
defect, the "facts", even if assumed true and proven, are wholly inade- 
quate to support the asserted conclusion or supply grounds for denial of 
the transfer. WBBF, supra. In fact, this entire allegation is here 
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1/ 


clearly seen as sham and frivolous in the extreme.— 


21. The matter in question is nothing more than a conventional 


business option entered into and later extinguished by the parties there- 
to dealing at arms’ length. Both parties obtained and thereafter relin- 
quished potential rights and attendant responsibilities which could have 


been but were not otherwise realized. These facts were matters of 
public record at the Commission and were before it when it granted the 
M&M transfer. However, whereas Valley previously alleged in its 
earlier opposition that the option involved “trafficking” in licenses and 
'tmisrepresentation", it now shifts its ground to urge improper "relin- 
quishment of control”. However, its faulty technique remains the same, 
as does the lack of merit in its conclusionary allegations. 

1/ ‘Valley's lack of bona fides in generally challenging the mere 
existence of an option as possible relinquishm ent of licensee control 

is further demonstrated by the fact that one of its own principals 


(Clayton Ewing) holds an infinitely more extensive and complex option 
permitting his taking over majority control of Valley Telecasting. 
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The Commission Should In All Events Keep The Transfer 


Authorization In Effect And Not Suspend Or Stay Its Effec- 
tive Date. 1/ 


22. Assuming arguendo that the Commission were to grant the 
protest and order some hearing on the transfer application, it should in 
all events properly keep the already-consummated transfer in effect 
upon the required affirmative finding pursuant to Section 309(c) that the 
public interest so requires. In all of the pertinent circumstances, the 
Commission should so exercise the definite (albeit limited) discretion 
provided by Section 309(c), as well as by its traditional equitable powers. 
The strong countervailing public interest considerations here shown . 
warrant, and in fact compel, the conclusion that retaining the transfer 
in effect would serve the public interest while the automatic suspension 
of its effective date would not. Mitchell Motors, 14 RR 472d; D. F. 
Whitman, 13 RR 849; Perry County B/C, 14 RR 838; Letcher B/C, 14 
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RR 183; W. W. Esch, 14 RR 471, 2/ 
23. The ultimate Commission finding under Section 309 (c) barring 
a stay is a proper and necessary resultant from the aggregate of the 
many public interest considerations here involved. It could, however, 
rest alone upon any one or more of them. Briefly stated, these: consid- 
erations: requiring the affirmative 309(c) finding for continued effec-. - 
tiveness. are: 
1/7 =‘ This discussion pertains to a Section 309(c) stay. M&M has al- 


ready in an earlier pleading of April 25, 1958 opposed requests for an 
interim stay pending Commission action on the protests. 


2/ While a number of these cases involve anew, first broadcast 
service, there is no reason in law, fact or reason why the public in- 
terest should necessarily be so limited. In fact, the legislative history 
of Section 309(c) (set forth hereinafter) demonstrates the instant trans- 
fer case to be a stronger one for not staying the grant than those invol- 
ving a new station. 
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(1) The Public Would Be Benefited By Keeping The 
Transfer In Effect But Likely Be Harmed By A 
Stay. 


The legislative history of Section 309(c) makes clear the Congres- 
sional intent in enacting the stay provision was to avoid inconvenience 
to the public in the loss to it of existing service resulting from keeping 


grants for new stations in effect which later were set aside upon the pro- 


Resse | ioe . - 
test hearing.— Even then, however, Congress foresaw situations in 


which countervailing considerations would permit retaining such grants 
for new stations in effect. This was reflected in the present Section 
309(c) provision. In the instant case, however, there is no such prob- 
lem of possible public inconvenience from deleting new services on which 
it had come to rely, since any subsequent denial of the M&M transfer 
would at least return these stations to the former owners-transferors 
with resultant continued service from them. In such event, the incon- 
venience would not be to the public but only to the private interests of 

the parties to the transfer. 
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The public, in fact, would benefit by retaining the transfer in 
effect. It would permit the continued and strengthened operation of 


the M&M stations by the new owners-transferees who are actively and 


genuinely interested, as well as completely capable, of so doing, 

_ W. W. Esch, supra. It would permit the 

1/7 “The Committee is well aware of the very real inconvenience to 
the public which would result if a grant is permitted to stay in effect 
and it is ultimately determined that the grant must be set aside and the 
service terminated. However, in exercising its limited discretion to 
continue a protested authorization in effect, the Commission would have 
to consider not only the need for the new service in question, but also 


the likelihood that the grant in question would ultimately have to be set 
aside. The committee feels that these requirements will minimize the 


possibility of the public being deprived of a service on which it has 
come to rely. In any event, we do not believe that, to insure against 


the remote possibility that an operating service may have to be taken 

off the air, it is necessary or advisable to preclude any operation by a 
station pending a protest hearing regardless of any countervailing public 
interest consideratims." (Senate Report on H.R. 5614, 1 RR10:1101, p. 
10:373, emphasis added, cited and discussed in D, F. Whitman, supra. ) 
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transferors the desired disposition of their interests and management 
responsibilities, a desire of long-standing that has continually been 
frustrated by Valley's campaign of harassment, including successive 
protests to transfers. (Id). On the other hand, any stay, in addition to 
the above considerations, would unduly risk severe harm to the public 


for the several reasons discussed hereinbelow. 


(2) M&M's Serious Financial Condition Supports The 
Continued Effectiveness of the Transfer: 


M&M unquestionably is in a serious financial position, as Valley 
itself admits in its Protest (p. 3). Thus, any stay of the transfer during 
any protest hearing would necessarily run the substantial risk that WMBV- 
TV (and perhaps even WMAM with it) would be forced to drastically cur- 
tail its needed operations, if not be completely driven off the air. M&M 
has been and is now desperately short of working capital. It carries, 
for example, a heavy volume of overdue notes (amounting to $130, 000) 
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payable toR.C.A. Its losses from WMBV-TV operations total 
$10, 081. 79 for the seven-months’ period ending March 1, 1958; such 
losses are current and increasing in size (totalling $3, 210.53 in 
February, 1958 and $6, 287.28 in March, 1958, compared with 

$1, 409.56 in March of 1957). Over the period of its operations to date, 
WMBV-TV has sustained an aggregate deficit of more than $140, 000. 00. 
Further, were Valley successful in its efforts to obtain WMBV-TV's 
NBC-TV network affiliation (which has been and remains the first goal 
of Valley's continued harassing activities), it is probable that the bot- 
tom would drop out of WMBV-TV's serious financial situation. The 
mere fact that (arguendo) there is here no demonstrated certainty that 
operations will be suspended (which would support a finding that the 
authorization is necessary to the maintenance of an existing service) 
does not mean that WMBV-TV's financial difficulties are not relevant 


or material 
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to the matter of a stay. They are, since this situation clearly presents 
a public interest consideration warranting the exercise of the Commis- 
sion'’s discretionary authority to deny a stay. The public interest should 
not passively be forced to bear the substantial hazard that a vital exist- 
ing service may well be so -seriously impaired, if not terminated. 


(3) The Reasonable Probability Of Denial Of The Pro- 
test And The Small Likelihood Of Its Grant Like- 


wise Support Denial Of Any Stay: 

In line with the traditional attribute of equitable jurisdiction,. 
Valley's stay request should fall upon the demonstrated reasonable prob- 
ability that its protest will be denied and the small likelihood of its ulti- 
mate success. The Commission has in a number of cases refused Sec- 


tion 309(c) stays upon this basis. (See the Esch, Letcher, Perry cases 


cited above). A like conclusion is clearly applicable here, alone if neces- 


sary upon Valley's failure to make out a prima facie case of adequate 
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grounds for ultimate denial of the transfer application. 


(4) Valley's Failure To Show Emergent, Distinct And 
From The Transfer Militates Against A Stay: 

Further traditional ground for denial of stay is derived from 
Valley's failure to make the necessary supporting showing of substan- 
tial injury to it in any protest hearing. No actual and existing injury is 
Shown nor alleged. Neither can the speculative allegations of some un- 
defined future injury, not even claimed to be major, support a stay. 
That Valley has in every instance waited until the last possible moment 
to file its oppositions and protests to the M&M transfer alone demon- 
strate the absence of any emergent injury. On the other hand, the in- 
jury to M&M from any such stay is real, immediate and substantial, 
and the threat of harm to the public interest therefrom, is also shown to 
be a substantial risk. 
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(5) The Stay Probably Will Be Of Limited Duration: 

Since, as shown above, the protest will likely be denied for legal 
insufficiency following only an oral argument on this question, the period 
of any stay would probably be of only short duration. In view thereof, 
Valley's failure to demonstrate any financial injury whatever from the 
transfer is particularly significant. On the other hand, M&M would suf- 
fer severe inconvenience and disruption to its business affairs which 
must inevitably affect its service to the public, from the uncertainties 


and the successive reversions of interests in such. limited period 


caused by any stay. 
(6) Valley's Campaign of Willful Harassment Is An Im- 


portant Public Interest Consideration Supporting The 


Continued Effectiveness of The Transfer: 
A particularly significant basis for denying the stay here is 
Valley's pattern of conduct as demonstrated in the history of its harass- 
ment of M&M through abuse of administrative processes. Since stays 
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(including those under the provisions of Section 309(c) being invoked) 
are traditionally matters of equitable discretion, the fact that Valley 
lacks the "clean hands" that are required of petitioners in equity is 
alone sufficient basis to deny its request. The Commission and the 
Courts have so held in a number of Section 309(c) cases. Thus, the 
Commission (rejecting the contention that protestant had only exercised 
its legal rights to protest) has denied a stay on the basis that private 
factors such as a party's conduct have become imbued with the public 
interest and are so critical to the agency's consideration. (Mitchell 
Motors, supra). The Commission there quoted and adopted the Court 
of Appeals’ conclusion in Granik v. F.C.C. , that "Good faith and fair 
dealing bear upon the public interest" (13 RR 2185; 14 RR 472j. ) Equally 
Significant to the instant matter, the Commission has denied a requested 
discretionary procedure (rehearing) largely on grounds that petitioner's 
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opposition, etc. was part of "a calculated campaign to prevent the estab- 
lishment of any additional television service in Milwaukee" and its con- 
clusion that such activities "...all patently aimed at delay and utilizing 
insubstantial grounds--appear to us to fall considerably short of the 
proper role of such a private attorney-general." (Wisconsin B/C 
System, 10 RR 1253, 1258). In view of the cited history, similar con- 
demnation of Valley and with it denial of stay are particularly applicable 
here. 

IV 


In Any Protest Hearing The Commission Should Not 
Adopt Valley's Requested Issues and Should Redraft 


Such Issues. 


24. Finally, even assuming arguendo that the Commission were 
to grant the protest and set the transfer for hearing, it should not adopt 
any of the issues specified in the Valley protest. As shown above, 
Valley's substantive position is exeedingly weak on the merits. Even 
apart from its failure to carry protestant's burden of demonstrating a 
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prima facie case, its protest falls far short of raising any issue which 
the Commission in the public interest should adopt as its own. More- 
over, in view of the protest's demonstrated scarcity of facts and multi- 
tude of conclusionary allegations, Valley should in any hearing carry 
the burdens of proof and of proceeding with the introduction of evidence. 

25. For any such hearing, the Commission pursuant to the re- 
quirements of Section 309(c), should also redraft and limit the issues 
specified by Valley so as to bring them into accord with the facts and 
substantive matters alleged in the protest. The issues as phrased by 


Valley do not so accord, being improperly inflated far beyond its fac- 


tual showings. Thus, issue (a) should at most be limited to the facts 
of the existing" package" film purchase arrangements. A speculative 
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issue as "whether there are or will be” any other unspecified "induce- 
ments" to advertisers is wholly unrelated to the protest, would only be 
a “fishing expedition" and is thus improper. 
* * * 


[240] 
REPLY TO OPPOSITION TO "PROTEST AND PETITION 
FOR RECONSIDERATION" AND OPPOSITION TO 
“PETITION FOR STAY OF GRANT" 

On April 18,1958 Valley Telecasting Company filed a Protest 
against the action of the Commission granting the above-entitled appli- 
cation and petitioned that the effectiveness of the said action be held in 
abeyance pending hearing upon and disposition of the matters raised in 
the Protest. On the same date, Norbertine Fathers, licensee of Station 
WBAY, Channel 2, Green Bay, Wisconsin also filed a Protest against 
the said action, and requested that the effectiveness of the Commission's 
action be stayed. . 

M & M Broadcasting. Company, on Apri25, 1958, filed an Opposi- 
tion to the Protest and Petition for Reconsideration and Request For Stay 





[242] 
85-86 


of Valley Telecasting Company, and to the Protest filed by the Norbertine 


Fathers. This Opposition, and 


[241] : 
an Annex thereto, apparently filed on behalf of the transferors in the 
above-entitled matter consists principally of a violent, intemperate and 
unwarranted name-calling tirade against Valley. There is a footnote on 
page 1 of the Opposition in which it is stated that the Opposition is also 
directed against the Protest filed by the Norbertine Fathers. 

On April 28, 1958, Oppositions to the Protest and Petition For 
Reconsideration filed by Valley and to the Protest filed by the Norbertine 
Fathers were filed in the name of M& M Broadcasting Company and the 
transferees in the above-entitled proceeding. The irresponsible ac- 
cusatory name-calling tirade which characterized the transferors' 
Opposition is also resorted to in abundance by the transferees. The 
Reply to this Opposition is due May 5, 1958 under the applicable provi- 
sions of Section 1. 193(c) of the Commission's Rules. All matters raised 
in the transferors' Opposition that warrant serious attention in a reply 
pleading are also raised in the Opposition filed by the transferees. 
Accordingly, in lieu of separate replies, Valley will submit its Reply 
to all matters raised in opposition to its Protest and Petition For Recon- 
sideration when it files its Reply to the transferees’ Opposition on May 
5, 1958. | 
Respectfully submitted, 

VALLEY TELECASTING COMPANY 


McKenna & Wilkinson BY /s/ James A. McKenna, Jr. 
1735 DeSales Street, N. W. /s/ Joseph M Kittner 


Washington 6, D. C. 
Its Attorneys 


May 2, 1958 


[Certificate of Service ] 
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[Received May 5, [244] 
1958, FCC 
REPLY TO OPPOSITIONS TO "PROTEST AND PETITION 


FOR RECONSIDERATION" AND OPPOSITIONS 
TO "PETITION FOR STAY OF GRANT" 

1. On April 18, 1958 Valley Telecasting Company filed a Protest 
against the action of the Commission granting the above-entitled appli- 
cation and petitioned that the effectiveness of the said action be held in 
abeyance pending hearing upon and disposition of the matters raised in 
the Protest. On the same date, Norbertine Fathers, licensee of Station 
WBAY, Channel 2, Green Bay, Wisconsin also filed a Protest against 
the said action, and requested that the effectiveness of the Commis- 
Sion’s action be stayed. | 

2. M & M Broadcasting Company, on April 25, 1958, filed an 
Opposition to the Protest and Petition For Reconsideration and Request 
For Stay of Valley Telecasting Company, and to the Protest eed by 
the Norbertine Fathers. This Opposition, with | 


[245] 
an Annex thereto was filed by M & M, apparently on behalf of the trans- 
ferors in the above-entitled matter. It consists principally of a violent, 
intemperate and unwarranted outburst against Valley. There is a foot- 
note on page 1 of the Opposition in which it is stated that the Opposition 
is also directed against the Protest filed by the Norbertine Fathers. 

3. On April 28, 1958, Oppositions to the Protest and Petition For 
Reconsideration filed by Valley, and to the Protest filed by the Norber- 
tine Fathers, were also filed in the name of M& M Broadcasting Com- 
pany and the transferees in the above-entitled proceeding. The irrespon- 
sible accusatory name- calling tactics which characterized the trans- 
ferors' Opposition is also resorted to in abundance by the transferees. 
All matters raised in the transferors' Opposition that warrant attention 
in a reply pleading are also raised in the Opposition filed by the trans- 


ferees. Valley herewith, submits its reply to the matters raised in the 


said Oppositions. 
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THE CHARGE THAT M & M HAS BEEN OR IS BEING 
HARASSED IS WITHOUT MERIT. IT IS ADVANCED 
ONLY IN AN EFFORT TO PREJUDICE AN OBJECTIVE 
CONSIDERATION OF THE MATTERS PRESENTED 


4. M& Mhas here and at every other opportunity complained of 
harassment by Valley, submitting its own partial and slanted version of 
the "facts", in an effort to lend credence to this unwarranted charge. 
The shocking lack of responsibility reflected in the making of these 
charges is borne out by the Commission's own record. 

5. On March 15,1955, M & M (not Valley) filed a Protest and 
Petition for Rehearing against a transfer of control of Valley. The 
Commission granted the M & M Protest and designated the matter for 
hearing. Because of the repeated M & M complaint of harassment one 
of the issues specified by the Commission, at the request of M&M, was 
to determine whether Valley had been guilty of harassing M& M. In 
specifying this issue, the Commission stated: 


"We have closely examined the pleadings referred to and 


believe that no support for any issue on harassment can be 
found in these papers. However, since we are affording 


M & M a hearing before us en banc on other matters, we 
shall add an issue on this question which M & M may also 


argue at the hearing."" (Valley Telecasting Company, 12 

RR 196e, 201 (1955). ) (Emphasis supplied. ) 
After the said hearing the Commission wrote with respect to this same 
issue: 


"In our Opinion and Order herein we indicated that we had 
closely examined the papers listed by protestant [M & M] 


and that we had found no support for any issue on harass- 
ment. Nonetheless, protestant [M & Mt] was afforded an 


opportunity to address itself at the 


[247] 


hearing to this question. ... We adhere to the position 
announced by us in our Opinion and Order herein. " (Valley 
Telecasting Company, 12 RR 301, 303-304 (1955). ) (Emphasis 
supplied. ) 
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6. This decision of the Commission was announced May 20, 1955_ 
(Docket No. 11370). Thus, as of two years ago the Commission specifi- 
cally and formally considered the baseless M & M charges of harass- 
ment, received oral and written argument from M & M on the subject, 
and found that M & M had presented "no Support for any issue on harass- 
ment." 

7. M&M cites two instances arising between the present pro- 
ceeding and the Commission's explicit finding that the "harassment" 
charge was totally lacking in merit, in this fruitless effort to revive 
the charge of harassment. In May, 1956, M & M sought approval of a 
proposed transfer of control of that Company to Guild Films, Inc. It 
was apparent to Valley that this was another step in a deliberate design 
to further circumvent the Commission's Table of Television Channel 
Allocations and to establish WMBV-TV as a Green Bay station despite 
the allocation of the channel involved (Channel 11) to Marinette. It was 
also apparent in the view of Valley that the particular application invol- 
ved and the manner in which it was presented raised basic questions of 
importance above and beyond any particular private interest that Valley 
might have. Accordingly, Valley submitted a Protest in which it raised 
these questions. 

8. In doing so Valley acted strictly in accordance with the pur- 


pose and intent of Section 309(c) and the doctrine 


[248] 
enunciated by the federal courts in cases such as F.C.C. v. Sanders 
Bros. Radio Station, 309 U.S. 470,477, and the recently decided Granik 
v. F.C.C., 13 RR 2185. 

9. The decision of the Commission unfavorable to Valley in this 
matter was appealed to the Court of Appeals for the District of Columbia 
in accordance with established statutory procedure. The unwillingness 
of M & M to permit a judicial review of the very basic questions raised 
by Valley in this appeal suggests a recognition even by M & M of the 
realistic likelihood that Valley would have prevailed in its appeal. 
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10. The experience of M & M in its abortive efforts to circum- 
vent its assignment as a Marinette station, and move into Green Bay by 
indirection, apparently led to the conclusion that it should seek directly 
what it had for years sought to accomplish indirectly. On September 13, 
1957, M & M filed a petition for the institution of rule-making proceed- 
ings to delete the assignment of Channel 11 (the WMBV-TV channel) 
from Marinette; to assign that Channel to Green Bay; and to modify the 
license of WMBV-TV to permit it to move to a location south of Green 
Bay and operate as a Green Bay station. This proposal to reallocate 
Channel 11 would have deprived Marinette of its only station and only 
VHF channel allocation; would have created "white" areas; and would 
have provided additional service only in areas already receiving multiple 
television service. Under the circumstances Valley filed an opposition 
to the rule-making proposal in order to apprise the Commission of the 
serious 


[249 ] 
consequences that would flow from adoption of the proposal. The Com- 
mission, on November 22,1957, announced proposed rule-making in 
order that all interested parties might submit their views in the context 
of a formal proceeding. (Docket No. 12254) However, before the time 
for filing of Comments in that proceeding M & M entered into the trans- 
action which is the subject of the instant proceeding, and requested that 
the rule-making proceeding be terminated. It was terminated by the 
Commission by Order released in that proceeding on February 28, 1958. 


11. Thus the past matters upon which M & M bases its charge of 


harassment are all matters which the Commission has expressly found 
not to support this irresponsible charge, plus two more recent pro- 
ceedings in which Valley sought to bring to the Commission's attention 
what it believed to be serious questions arising from M & M efforts to 
circumvent the Commission's Table of Allocations or to accomplish a 
change in that Table inconsistent with the television needs and interests 
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of the area. Each of these actions by Valley was in accord with both the 
letter, spirit and intent of established statutory and administrative pro- 
cedures. They can provide no support whatever for the wild charges 

of harassment to which M & M regularly resorts in an obvious effort to 
"color" the Commission's thinking and to prejudice an objection consid- 
eration: of the significant and substantive matters raised by Valley in 
its Protest and Petition for Reconsideration. | 
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THE FACTS ALLEGED BY VALLEY CLEARLY 
SHOW VALLEY TO BE A PARTY IN INTEREST AND 
A PARTY AGGRIEVED OR WHOSE INTERESTS WOULD 
BE ADVERSELY AFFECTED i 


12. The facts alleged by Valley in its Protest and Petition For 
Reconsideration are basic, concrete, meaningful, and particularized. 
M & M, by general assertion, takes a contrary position. Valley alleged 
that it is in direct competition with WMBV=IV. There is apparently no 
disagreement with this even by M& M. Valley alleged that it would 
suffer economic injury as a direct result of the transfer proposed in the 
above entitled application by the availability of greater capital for sta- 
tion WMBV-TV, and by the economic leverage of the transferee to effec- 
tuate "package" purchases of film and program material and to secure 
advertising for WMBV-TV which might otherwise be placed on stations 
in the area, including Valley's station WFRV-TV. Valley alleged that 
such economic leverage could and would be exercised by the transferees - 
because of the control of multiple television interests in the state of 
Wisconsin by those who control the transferees. (WISC -TV, Madison, 
WEAU-TV, Eau Claire, under the proposal herein WMBV-TV, Marinette). 
Valley alleged further on information and belief that film for WISC-TV 
and WEAU-TV is in fact now bought on a "package" basis and that this 
practice would be extended to include WMBV-TV also, to the detriment 


of Valley in its efforts to secure needed film product for programming. 
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13. Clearly, these allegations demonstrate specifically, meaning- 
fully, and with particularity the standing of Valley to Protest and re- 
quest reconsideration of the grant in question. These allegations, 
based not alone on the prospect of greater competition but also on the 
particular types of competitive practices with which Valley will be con- 
fronted to its detriment, meet fully the applicable requirements of Sec- 
tion 309(c) of the Communications Act and Sections 1.191 ‘and 1.193 of 
the Commission's Rules for a showing of standing to file a Protest and 
Petition For Reconsideration. 

14. It will be recognized that this showing of an economic in- 
terest by Valley is one required by statute in order to demonstrate 
Valley's standing to file the Protest and Petition For Reconsideration. 
M & M seeks to attach some sinister significance to the fact that such 
a showing has been made and, by implication, to argue that the question 
before the Commission is! whether this particular private interest of 
Valley should be accorded protection. 

15. This, of course, is not the question at all. The economic 
impact of the transfer herein upon Valley demonstrates the legal posi- 
tion of Valley to file the Protest and Petition For Reconsideration and 
to raise the issues set forth therein. The issues raised by Valley, 
which require a hearing and in the interim a stay of the effectiveness 
of the grant herein, relate to public interest factors which go far beyond 
any private interest involved and which Valley believes to be of basic 
importance from that viewpoint. 


[252] 


THE SHOWING REQUIRED UNDER SECTIONS 309(c) AND 
405 OF THE COMMUNICATIONS ACT FOR AN EVIDENTIARY 
HEARING 


16. Much of the Oppositions filed by M & M revolves around the 
argument that the facts alleged, if assumed to be true, would not war- 


rant a denial of the application herein. M & M, assuming this to be the 
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case, argues that the allegations of the Valley Protest and Petition are 
therefore insufficient and that the Protest and Petition should be dis- 
missed summarily or at most, made the subject of oral argument pur- 
suant to the provisions of Section 309(c). M & M also emphasizes the 
fact that much of the information relied upon by Valley was before the 
Commission when it granted the above entitled application. In making 
these arguments M&M indulges in a refusal to recognize the significance 
of the facts alleged, as well as in a misreading of Section 309(c) and re- 
lated judicial holdings. | 

17. Valley believes and asserts that the facts alleged in its Pro- 
test and Petition For Reconsideration would, if proven to be true, war- 
rant a. denial of the application herein. These facts and their signifi- 
cance will be considered at a later point in the light of matters raised 
in the Oppositions of M & M. It does not follow, however, that this 
must be the case, in order for an evidentiary hearing to be required 
upon the matters raised in the Protest and Petition filed by Valley. 

18. In Clarksburg Publishing Company v. F.C.C., 12 RR 2024, 


2027-2028 the Court, reversing the decision of the Commission in a 


case involving a Protest filed pursuant to Section 309(c) of the Communi- 


cations Act stated as follows: 


[253] 
“But the Commission accepted the facts alleged in the protest 
as if admitted by demurrer and limited the 'hearing' to oral 
argument. In the circumstances of this case, we think this 
procedure did not satisfy the statutory command. Section 309(c) 
provides that issues upon which a hearing is indicated should be 
‘tried’ according to the procedure prescribed by Section 309(b). 
The latter section, which is also applicable to hearings upon de- 
nial of a grant, calls for a 'full hearing’ and, like 309(c) refers 
to the "burden of proceeding with the introduction of evidence’ 
and the "burden of proof.' Congress could not have expressed in 
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plainer words its intent that, where there are unresolved factual 
issues, the hearing should be of an evidentiary nature. 

"Section 309(c) also provides that if, as here, the Commission 
finds that the protest meets the 'party in interest,’ and 'parti- 
cularity’ requirements, ‘the application involved shall be set for 
hearing upon the issues set forth in said protest, together with 
such further specific issues, if any, as may be prescribed by the 
Commission.’ 

“The statute contemplates that, in appropriate cases, the Com- 
mission's inquiry will extend beyond matters alleged in the pro- 
test in order to reach any issue which may be relevant in deter- 
mining the legality of the challenged grant. Clearly, then, the 
inquiry cannot be limited to the facts alleged in the protest where 
the Commission has reason to believe, either from the protest 
or its own files, that a full evidentiary hearing may develop other 
relevant information not in the possession of the protestant. Here 


as will fully appear from the discussion which follows, the Com- 
mission had ample reason for extending the inquiry. Nevertheless, 
by adopting the technical demurred approach, it precluded such 
development and confined itself to a consideration of the facts 


and issues set forth in the protest. However unwittingly, the 


Commission seems td_have assumed the defense of its grant, 

rather than the public interest, as its primary role in the pro- 

ceedings."' (Emphasis supplied. ) 

19. In Federal Broadcasting System v. F.C.C. 231 F2d 246, 13. 
RR 2094, 2098, the Court of Appeals again had occasion to refer to the | 
adequacy of certain allegations contained in a Protest filed pursuant to 
Section 309(c) of the Communications Act. In this connection the Court 
stated: 


[254] 
"Only if it is clear from the face of the protest, taking all the 
protestant's allegations as true, that there is no real merit in 
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protestant's position or substantial possibility that a hearing will 


reveal merit, should the protest be rejected without a hearing.” 
In the Federal case, the Court specifically noted that its interpretation 
was based upon Section 309(c) as it read prior to the enactment of 
Public Law 391, 84th Cong., 2nd Sess., approved January 20, 1956, 
and that no determination was being made whether or to what extent 
these amendments might alter the meaning of Section 309(c). This ques- 
tion was resolved, however, in the subsequently decided case of Hall 
et al. v. Federal Communications Commission, 237 F 2d 567, 14 RR 
2009 (1956) in which the decision of the Court was handed down subse- 
quent to the said amendments to Section 309(c). In that case the Court, 
quoted with approval from the Clarksburg caSe,supra, stated as follows: 

"An application is not subjected to all the tests of a comparative 

proceeding merely because its grant has been protested. But, 

neither is the earlier public interest determination conclusive. 

If it appears, upon the hearing held under Section 309(c), that 

the earlier ex parte grant was improvident, because it would not 

serve the public interest, the permit should be cancelled. That 

the particular respect in which the grant offends may not have 

been alleged as one of the specific grounds of the protest does not 


preclude this result. The purpose of the statute is to search out 
the public interest. We said in Clarksburg Publishing Co. v. 


Federal Communications Commission, 96 U.S. App. D. C. 211, 
015, 225 F (2d) 511, 515 [12 RR 2024] (1955): 

"The statute contemplates that, in appropriate cases, the Com- 
mission's inquiry will extend beyond matters alleged in the pro- 
test in order to reach any issue which may be relevant in deter- 
mining the legality of : 


[255] 
the challenged grant. Clearly, then, the inquiry Peano be limited 
to the facts alleged in the protest where the Commission has reason 
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to believe, either from the protest or its own files, that a full 

evidentiary hearing may develop other relevant information not 

in the possession of the protestant." (Emphasis supplied. ) 

20. It is evident, therefore, thatunder Section 309(c) as originally 
enacted and under Section 309(c) as presently worded, the basic ques- 
tion, if raised by a party in interest, is whether the matters alleged 
reasonably raise questions whether the grant is in the public interest, 
or indicate "that a full evidentiary hearing may develop other relevant 
information not in the possession of the protestant."' If so the alle- 
gations of the Protest are sufficient and an evidentiary hearing is manda- 
tory. Clarksburg Publishing Company v. F.C.C., supra; Hall v. F.C.C., 
supra. Moreover, where there are disputed factual matters involved, 
the required hearing must be an evidentiary hearing. Clarksburg 
Publishing Company v. F.C.C., supra. 

21. This interpretation is wholly consistent with and required by 
Section 309(c), as amended in January 1956. That section, as amended, 
provides, in part, that an application with respect to which a legally 
sound protest has been filed must be designated for hearing upon the 

- issues specified by the protestant "except with respect to such matters 
as to which the Commission, after affording protestant an opportunity 


for oral argument, finds, for reasons set forth in the decision, that 


even if the facts alleged were to be proven, no grounds for setting aside 


the grant are presented." 


[256 | 

22. Clearly, for example, if matters alleged in timely fashion, 
raise a substantial question whether a grant would result in an undue 
concentration of control-of television facilities in a state or area, this 
presents "grounds for setting aside the grant” at least until the question 
is resolved through proper inquiry. Clearly, also, if matters are alleged 
in timely fashion which raise a substantial question whether approval of 
the application would result in a violation of the limitations imposed by 
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Section 335 of the Commission's Rule upon the multiple ownership of 
standard broadcast stations. This too presents "grounds for setting 
aside the grant"’ at least pending an appropriate inquiry and deter- 
mination whether such a violation would in fact result. And, certainly 
also, if the matters alleged raise substantial question whether there 
has been an undue relinquishment of control of the station, such matters 
present "grounds for setting aside the grant” until the eiacetcn is prop- 
erly. examined and determined. 

23. In short the right to an evidentiary hearing does not depend 
upon, or require a finding at this point that the facts alleged by the pro- 
testant, if proven, would necessarily require ultimate denial of the 
application involved. If the facts alleged raise substantial question con- 
cerning the application in the light of Sections 3.636(a), or 3.35 of the 
Commission's Rules, or the Commission's policies respecting licensee 
control of authorized facilities, this is sufficient to warrant setting the 
grant aside while these matters are inquired into ) 


[257 | 
and resolved. The assumption apparently made by M  & M that an evi- 
dentiary hearing would not be required herein without a determination 
at this point by the Commission that the facts alleged, if proven, would 
necessitate ultimate denial of the application in question, is basically 
and legally erroneous. ! 

24. This interpretation of Section 309(c) and the requirements for 
evidentiary hearing find strong support in other Commission practice. 
When, for example, the Commission prior to grant of an application 
designates the application for hearing, to determine whether it should 
be granted in the light of Section 3.35 of the Commission's Rules it does 
not decide in advance of the hearing that the application must necessarily 
be denied should information then available prove to be correct. The 
essential determination made is that there is a substantial question and 


that a hearing is required to develop fully the pertinent facts. Under such 
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circumstances the Commission finds, in effect, that grounds are pre- 
sented for withholding a grant of the application until the hearing is 
completed and a decision is reached. And if the Commission should 
discover shortly after grant of an application that substantial question 
exists whether the application should have been granted, the Commis- 
sion would unquestionably feel that adequate grounds existed for the 
grant to be set aside pending a resolution of the problems that had 
arisen. It follows, we submit, that a Protest timely filed containing 


allegations which raise substantial questions whether a grant should 


have been made also presents "grounds for setting the grant aside” 


until the said questions are resolved. 


[258 ] 

25. In short, under Section 309(c) if the facts alleged raise sub- 
stantial questions whether an application should have been granted, 
grounds are presented for setting the grant aside until the questions 
are resolved and'an evidentiary hearing upon the issues specified is 
required; the matter involved cannot be disposed of on the basis of 
oral argument alone. 

VALLEY HAS ALLEGED WITH PARTICULARITY FACTS 


REQUIRED TO RAISE THE ISSUES SPECIFIED AND TO 
REQUIRE AN EVIDENTIARY HEARING 


(a) The Issues With Respect to Section 3.636 Of the 
Commission's Rules and Related Matters 


26. The facts alleged by Valley showing the undue concentration 
of control of television facilities resulting from the grant herein, the 
undue restraints upon competition that would result, and the extensive 
control over mass media that would be furthered are met by the argu- 
ment that the facts involved were before the Commission when the grant 
of the application in question was made, that the facts alleged are not 
sufficiently specific, and "are not shown to have any ultimate significance." 
27. The fact that the essential facts were before the Commission 
initially cannot, of course, negative their significance in the Valley Protest 
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and Petition. "An application is not subjected to all the tests of a 
comparative proceeding merely because its grant has been protested. 


But neither is the earlier public interest determination conclusive." 
Clarksburg Publishing Company v. F.C.C., supra. (Emphasis added. ) 


[259 | 

28. Valley alleged in support of its request for a hearing upon 
the issue whether grant of the application herein would be consistent 
with the public interest, in the light of Section 3.636 of the Commis- 
Sion's Rules, that the grant would put approximately one third of the 
commercial VHF television stations in Wisconsin (3 out of 10) under 
common control; that these stations under common control would serve 
a major portion of the population of the state of Wisconsin; that one of 
the stations under such common control would be Station WISC-TV, the 
sole VHF station in the highly important market of Madison, Wisconsin, 
the capitol city of the State, and the dominant station in that market; 
that the other station under the said common control is WEAU-TV, a 
VHF station and the sole television station in the city of Eau Claire, 
Wisconsin; that the said WISC-TV and WEAU-TV are operated ona 
coordinated basis with respect to such matters as the purchase of film 
produced for television programming; that such a practice would be ex- 
tended to include WMBV-TV upon the transfer of control proposed here- 
in; that the importance to film sellers and advertisers of access to the 
Madison market, and the economic leverage resulting from the multiple 
holdings and control of approximately one third of the VHF television 
facilities in the state, would enable the transferees and its principals to 
accomplish the flow of film product and advertising to WMBV-TV, rather 
than to other stations in the area including WFRV-TV; that this would 


be achieved not through normal competition between stations in the area 


but because of the "tie in’ 
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between WMBV-TV and stations under the same control in other mar- 
kets (Madison and Eau Claire); and that under these conditions the grant 
herein at the very least raises substantial and serious and critical ques- 
tion whether the grant would not be inconsistent with section 3. 636 of 
the Commission's Rules prohibiting the undue concentration of control 
of television stations; that serious question is also raised whether be- 
cause of the competitive practices referred to above and their effect 
the grant herein would not result in an undue restraint upon competition 
and a serious threat to the full and effective development of competitive 
television in the area involved. 

29. In further support of its position with respect to the matters 
just described Valley's allegations also included specific reference to 
the radio and newspaper interests in the same general area of the trans- 
ferees and the principals involved, which Valley alleged, in combination 
with the television interests involved raised most serious question 
whether the grant would not.also be inconsistent with the frequently 
emphasized Commission policy of avoiding grants which might lead to 
an undue concentration of control over mass media in the area. 

30. The facts that Valley has alleged in its Protest and Petition 
with respect to these matters are specific and detailed. The ultimate 
significance attached by Valley to the facts alleged is clearly spelled 
out in the Protest and Petition and in the issues upon which a hearing 
is requested. M & M obviously differs with Valley. The ultimate 


decision reached by the Commission, 
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after hearing, upon the facts alleged, the disputed issues between M & M 
and Valley, and the additional relevant evidence adduced in an evidentiary 
hearing (See Clarksburg; Federal, and Hall cases, supra) cannot now be 
foretold. But it is clear beyond question that substantial and particular-- 
4zed factual matters have been alleged to raise, at the very least critical 
and important questions, which involve disputed factual matters and their 
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significance, and from which it is clear that an evidentiary hearing 
would develop additional relevant evidence. 


[262] 


(b) The Issue With Respect to Section 3.35 of 


The Commission's Rules 

31. The Oppositions of M & M with respect to the matters alleged 
by Valley relating to the provisions of Section 3.35 forbidding the com- 
mon control of more than seven standard broadcast stations involve little 
more than a resort to the misuse of adjectives. M & M characterizes 
the position of Valley as an "over-extended and distorted application of 
Section 3.35." The facts refute the charge. 

32. The essential question presented is whether the standard 
broadcast interests of Mr. Walter Bridges, one of the transferees here- 
in, Should be attributed to Mr. Morgan Murphy, the principal party in 
interest in the transferee Evening Telegram Company. Mr. Bridges 
admittedly holds two such interests (WJMC, Rice Lake, Wisconsin; 
WHSM, Hayward, Wisconsin). Mr. Murphy admittedly holds six such 
interests (WISC, Madison, Wisconsin; WEAU, Eau Claire, Wisconsin; 
WEBC, Duluth, Minnesota; WMFG, Hibbing, Minnesota, WHLB, Virginia, 
Minnesota; KVOL, Lafayette, Louisiana). Under the proposal herein 
Mr. Murphy would admittedly acquire a seventh such interest - WMAM, 
Marinette, Wisconsin. 

33. Thus, if, as Valley believes to be the case, Mr. Bridges’ 
two interests are properly attributable to Mr. Murphy for purposes of 
Section 3.35, Mr. Murphy's holdings are already in violation of Section 
3. 35 and the violation would be further aggravated by the transfer herein. 

34. The Valley allegations Showing Mr. Bridges to be subject to 
the domination and control of Mr. Murphy are clear cut, 


| [263 ] 
and specific. Significantly neither M & M nor Mr. Murphy, nor Mr. 
Bridges expressly deny that Mr. Murphy is in a position to exercise 3 
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control over Mr. Bridges and WJMC and WHSM, although if this were 
the case it would have been simple enough to submit such a denial. 

35. The M & M argument that Section 3.35 would not be appli- 
cable unless it appeared that Mr. Murphy exercised actual working 
control over the Bridges' stations is unsupported by Commission pre- 
cedent and would have the practical effect of nullifying the pertinent 
provisions of Section 3.35. Obviously, it is the capacity or power to 
exercise control that is the critical factor. 

36. Similarly, the argument that Mr. Murphy cannot be charged 
with the Bridges' stations for purposes of Section 3. 35 because he holds 
no stock ownership therein is patently without merit. Section 3.35 and 
Note 1 thereto expressly state that the section has reference to "direct 
or indirect" interests and includes "actual working control in whatever 
manner exercised." 

37. The facts alleged by Valley showed for example that all of 
Mr. Bridges’ active business interests, apart from stations WJMC and 

: WHSM, are as an officer, director and minority stockholder in various 


of the Morgan Murphy businesses; that the Morgan Murphy enterprises 


have been the principal source of Bridges' income, that Bridges is 
Morgan Murphy's “right hand man" in radio and television matters; 

that the Morgan Murphy stations and station WJMC comprise the Arrow- 
head Network, of which Bridges 


[264] 
is General Manager; that the Arrowhead Network stations have held joint 
meetings to determine basic program and advertising policies; that there 
has been interchange of personnel between WJMC and WEBC; and that in 
general the position of Bridges in the Morgan Murphy enterprises (which 
is Bridges’ major business activity) is subordinate to and wholly depen- 
dent upon Morgan Murphy. 
38. M & M disagrees with Valley. The Commission may ona 
full evidentiary record with respect to the facts alleged, and the related 
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facts which clearly would be developed on the record conclude ultim ately 
that for purposes of Section 3.35 Bridges is not in fact subject to domina- 
tion by Mr. Murphy. But, certainly the facts alleged present squarely 
and forcefully the overwhelming likelihood that Mr. Murphy is in a posi- 

| tion to dominate and control Mr. Bridges and stations WJMC and WHSM 
if he desires to do so. At the very least these factual allegations are 
sufficiently substantial and significant to require that they be the subject 
of an evidentiary hearing pursuant to Section 309(c). 


[265] 


(c) The Issue With Respect to Undue Relinquishment 


of Control of M & M. 

39. Valley, in its Protest and Petition, directed attention to an 
Option for a period of 4 years which had been extended to Messrs. Stang 
and Goldberg, pursuant to which Messrs. Stang and Goldberg could ac- 
quire all of the stock of M & M, anda Loan Agreement between M & M 
and Messrs. Stang and Goldberg pursuant to which the latter parties 
agreed to lend up to $200,000 toM& M. The Option and Loan Agree- 
ments were entered into on the same date -- July 19,1957. Valley al- 
leged that the facts of record relating to the Option and Loan Agreements 
raised serious and substantial questions whether there had not been an 
undue relinquishment of control by the principals of M & M. The thin- 
ness of the response by M & M underlines the seriousness of the question 

_raised by Valley. : 


40. Messrs. Stang and Goldberg were in a position to exercise 


their option rights at any time. The corporation was obligated to them. 
The principals of M & M could not sell without the approval of Stang and- 
Goldberg because the latter heldan option covering all of the stock. The 
principals of M & M could not, in practical effect, afford to make sub- 
stantial additions, financial or otherwise to the operation because they 
were nevertheless obligated to sell to Messrs..- ‘Stang and Goldberg 

upon the terms specified in the Option and Agreement. The principals of 
M & M could not in practical effect, make long term commitments without 
the | 
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approval and concurrence of the Optionees. It is apparent that they 
could not sell control of M & M without accommodating the wishes and 
desires of Messrs. Stang and Goldberg. In order to accomplish the 
sale herein Messrs. Stang and Goldberg had to be given 15% of the 
stock of M & Mas a "gift" in addition to a sum of $21, 000 to be paid 
to each over a seven year period. 3 Obviously, M & M by the Option 
Agreement had effectively tied its hands from the viewpoint of its 
capacity to take independent action. 

41. It is to be noted that this was no short term agreement 
which, it might be argued, at most, only affected control of M & M for 
a short period of time. Messrs. Stang and Goldberg were in the “driver's 
seat" for a period that might have lasted as long as four years. It is 
also to be noted that this was not an Option covering only a small por- 
tion of the M & M stock. It was an agreement which Messrs. Stang and 
Goldberg could exercise with respect to 100% of the M& Mstock. The 
agreements between M & M and Messrs. Stang and Goldberg were not 
simply ordinary credit arrangements pursuant to which M & M might 
secure necessary capital. This might have been the case in the absence — 


of the Option Agreement. In an ordinary credit arrangement the lender 


normally is in no position, in the absence of default, to take over either 
the physical facilities or the stock of the corporation. Here, wholly 
different from the ordinary loan situation, Messrs. Stang and Goldberg 
were in a position to step in and exercise their optionat any time. 


[267] 

42. Obviously, Valley has no way of knowing the detailed nego- 
tiations which occurred between M & M and Messrs. Stang and Goldberg. . 
These are matters especially within the knowledge of the parties to the 
Agreement. Valley did not participate in the detailed negotiations be- 
tween M & M, Messrs. Stang and Goldberg and the principals of the 
Evening Telegram Company in the matter leading to the instant application 
and the arragements shown therein with Messrs. Stang and Goldberg. 
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Obviously, therefore, Valley could not allege in complete detail every 
relevant matter that would be developed in the pertinent areas during the 
course of an evidentiary procedure. However, the facts that are known 
and alleged by Valley respecting the Option and Loan Agreements are 
more than adequate to raise the related questions covered by the issue 
specified in the Valley Protest and Petition. 

THE EFFECTIVENESS OF THE GRANT HEREIN SHOULD BE 


STAYED PENDING HEARING UPON THE DISPOSITION OF THE 
ISSUES SPECIFIED IN THE PROTEST AND PETITION 


43. Valley has requested that the effectiveness of the grant here- 
in be stayed pending the required hearing and . action by the Commission 
upon the basis of the hearing record. M & M argues that a stay of the 
effectiveness of the Commission's action should not be entered, despite 
the clear-cut requirement of Section 309(c) of the Communications Act 


that such a stay be entered under the circumstances he re presented. 
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44, ‘The argument that a stay should not be entered because of 
M & M's view that the Valley Protest is without merit, and because of 


M & M's general complaint against the filing of the Protest, obviously 
cannot support a disregard of the "stay" provisions of Section 309(c). 
The foregoing discussion and the Protest and Petition demonstrate the 
Valley position to be one of obvious substance and merit. 

45. M&M does not even allege that WMBV-TV will not continue 
in operation if there is a stay of the effectiveness of the grant herein. 
Neither does it allege that the transferors are unable to provide funds 
necessary for continued operation of WMBV“TV. The balance sheet of 
M & M Broadcasting Company as of March 31, 1958, (Exhibit B of the 
M & M Opposition) shows that M & M has, in fact, made money during 
the first three months of 1958, the profit from WMAM being greater | 
than the loss shown for WMBV=TV. The television loss shown is not 
greater than that experienced by many television stations which have 
continued in operation. The strongest statement in this respect appears 
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at pages 9 - 10 of the opposition filed April 25,1958 and reads: 

"A very real risk is present that the Company in its current 
condition cannot long continue to operate." 
The careful phrasing here involved is obvious. The reference toa 
"real risk" and the lack of anything more specific than "cannot long 
continue” makes it perfectly clear that M & M knows it will continue 


to operate whether or not the Commission stays the current action. 


[269 | 

46. There is no allegation that the transferors in the above- 
entitled proceeding are not in a position to provide funds necessary for 
its operation, even if the effectiveness of the Commission's action here- 
in is held in abeyance. Valley alleges on information and belief that, 
as a matter of fact, Mr. William E. Walker is in a position to advance 
additional funds if they are needed and if he desires to advance them; 
that the Lauerman transferors are in a position to do so if they so desire; 
and that, moreover, it is not clear that Messrs. Stang and Goldberg 
have fully advanced the $200, 000 for which they are committed under 
the Loan Agreement of July 19,1957. Moreover, there is no allegation 
that the other stockholders cannot contribute to a continued operation of 
the station. The allegation in this respect, at page 10 of the Opposition 
filed April 25,1958, is that they are not in a position to contribute funds 
for "capital expansion” and "improved operation”. 

47. Clearly, general allegations stating that uncertainty has led 
to “uneasiness” and "indecision" and “lower staff morale” and a "less 
effective operation" certainly are unspecific and far too nebulous and 
speculative to warrant the kind of finding required by Section 309(c) if 
the grant of the above-entitled application is permitted to remain in 
force. The "stay" provision of Section 309(c) must be accorded full 
weight if the objectives of that Section are to be accomplished and are 
not to be lightly disregarded. See Smith v. F.C.C., 15 RR 2055. 
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48. M & M even argues as a reason for not Staying the effective- 
ness of the grant herein that one of the transferors "has recently suf- 
fered a serious heart attack". Valley alleges on information and belief 
that the said transferor suffered the heart attack in question approxi- 
mately two years or more ago; that there has been no recurrence there- 
of; that the said stockholder has been in sufficiently good health to travel 
extensively, having recently taken a trip of some months duration to 


the South Pacific area; and to engage in such activity as golf; that during 
the period since the said heart attack occurred Station WMBV-TV has 
continued to be operated by the transferors herein; and that the said 


heart attack of approximately 2 years ago can provide no sound argu- 
ment at this point against a stay of the grant herein. 

49. On Thursday, April 17,1958, the parties consummated the 
transfer and the new owners are now in control. This occurred after 
Counsel for the parties had been formally advised by Counsel for Valley 
that Valley would submit a Protest to the grant herein. The hasty con- 
Summation of the transfer despite this knowledge, and before the Com- 
mission had an opportunity to consider the Protest and act upon it, consti- 
tutes a deliberate effort to exert "pressure" upon the Commission and 
make it more difficult for the Commission to properly consider the Pro- 
test filed pursuant to Section 309(c) and act upon it in accordance with 
the will of Congress. 
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90. The shocking and unsubtle effort to put the Commission "be- 
hind the eight ball" and interfere with the exercise of its responsibilities 
under Section 309(c) should not be countenanced. Failure to recognize 
the nature of this tactic by the transferors and transferees, and the 
seriousness of the precedent involved, can only lead to untold trouble 
from the Commission viewpoint and to obvious encouragement for those 
who would through such means circumvent the clear import and purpose 
of the statute involved. The parties should be rebuked severely for such 
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activity and their efforts to prejudice the consideration of the "stay 
request” should be rejected. 

51. The essence of the situation here is that a stay of the effective- 
ness of the grant herein will not deprive the area of service, will not 
result in a discontinuation of the service of WMBV-TV and will not have 
any adverse public consequences that would support the affirmative pub- 
lic interest finding required of the Commission if the stay is not issued 
as contemplated by Section 309(c). If the stay is not issued the trans- 
ferors and transferees will have been permitted to make a mockery of 


the obvious intent of Section 309(c) that a stay be issued in the absence 


of a compelling showing to justify its non-issuance. No such showing 
has been made or even alleged except through wholly nebulous and 
speculative suggestion. 
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52. FOR THE FOREGOING REASONS, Valley submits that the 
Protest and Petition for Reconsideration of Valley Telecasting Company 
against grant of the above-entitled application should be granted, an 
evidentiary hearing upon the issues requested therein should be ordered, 
and the effectiveness of the said grant should be held in abeyance pending 
the said hearing upon and disposition of the issues raised by Valley in 
its Protest and Petition for Reconsideration. 

Respectfully submitted, 
VALLEY TELECASTING COMPANY 
BY /s/ James A. McKenna, Jr. 
/s/ Joseph M. Kittner 
McKenna & Wilkinson 
Attorneys 
May 5, 1958 
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MEMORANDUM OPINION AND ORDER 
By the Commission: Commissioner Bartley absent. 


1. The Commission has before it for consideration (a) the 'Pro- 
test and Petition for Reconsideration" filed on April 18, 1958, pursuant 
to Sections 309(c) and 405 of the Communications Act of 1934, as amen- 
ded, by Valley Telecasting Company and (b) the "Protest of Grant of 
Application, Without Hearing, Request For Stay Order and Hearing" 
filed on April 18, 1958 by Norbertine Fathers, both pleadings being direc- 
ted against the Commission's action of March 19, 1958 granting without 
hearing the above-entitled application; (c) the "Petition For Stay of Grant" 
filed on April 18, 1958 by Valley Telecasting; (d) the "Opposition to 'Pro- 
test and Petition For Reconsideration’ and ‘Opposition To Petition For 
Stay of Grant'" filed on April 25, 1958 by the above transferors; (e) the 
"Opposition To Petition For Stay Pending Action on Protest" filed on 
April 25, 1958 by M & M Broadcasting Company; (£) the "Motion To Strike" 


filed on April 28,1958 by M & M Broadcasting; {g). the "Opposition of 
M & M Broadcasting Company and Transferees Thereof to 'Protest and 


Petition for Reconsideration of Valley Telecasting Company" filed on 
April 28, 1958; (h) the "Opposition of M & M Broadcasting Company and 
the Transferees Thereof to the Protest of the Norbertine Fathers" filed 
on April 28, 1958; (i) the "Reply Comments to 'Motion to Strike’ Protest 

of Norbertine Fathers" filed on May 1, 1958; (j) the "Reply to Opposition to 
"Protest and Petition For Reconsideration’ and Opposition to 'Petition For 
Stay of Grant'” filed on May 2, 1958 by Valley; (k) a Reply to Oppositions 
filed on May 5, 1958 by Valley; and (1) a "Response To Reply Comments To 
Motion To Strike" filed on May 6,1958 by M& M.2/ 


1/ A question is raised as to whether this pleading is acceptable eee 


Section 1.13 of the Rules. However, it has been oneier ed 
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2. The protestant, Valley Telecasting Company, is the licensee of 
Station WFRV-TV, Green Bay, Wisconsin. Green Bay (population 52, 735) 
is located approximately 50 miles from Marinette (population 14, 178) and 
Station WMBV-TV, Marinette, serves the Green Bay city limits with a 
principal city signal. Protestant, Norbertine Fathers, is the licensee 
of Station WBAY-TV, Green Bay, Wisconsin. The above-entitled applica- 
tion requests Commission consent to the proposed sale of 600 shares (75%) 
of the 800 shares outstanding of the M & M Broadcasting Company to 
Evening Telegram Company (55%), Norman M. Postles (10%) and Walter 
C. Bridges (10%). Commission records indicate that Evening Telegram 
Company, whose President and 77.76% stock owner is Morgan Murphy, 
publishes a daily newspaper in Superior, Wisconsin. It is also a 32.25% 
stockholder of Head of the Lakes Broadcasting Co., licensee of Stations 
WEBC, Duluth, Minnesota, WMFG, Hibbing, Minnesota, and WHLB, 
Virginia, Minnesota; in which Morgan Murphy owns 20. 125%. It also owns 
34.8% of Radio Wisconsin, Inc., licensee of Stations WISC (AM, FM and 
TV), Madison, Wisconsin, of which Morgan Murphy owns 15. 2%. Commis- 
sion records also reveal that Norman M. Postles is a director of Radio 
Wisconsin, Inc. , and Secretary-Treasurer of Rib Mountain Television, Inc., 
permittee of UHF television Station KGTV, Des Moines, Iowa; that Walter 
C. Bridges is a 10% stockholder of Stations WEBC, WMFG and WHLB; an 
18% stockholder of Central Broadcasting Company, licensee of Stations 
WEAU (AM, FM & TV), Eau Claire, Wisconsin, of which Morgan Murphy 
owns 14% and his wife Elizabeth B. Murphy owns 40%; and that Bridges 
also owns 78.4% of WJMC, Inc. , licensee of Stations WJMC,(AM,,& FM), -- 
Rice Lake, Wisconsin, and WHSM, Hayward, Wisconsin. He is also Presi- 
dent but owns no stock in Rib Mountain Television, Inc. , permittee of Sta- 
tion WGTV, Des Moines, Iowa (currently off the air). In addition, Com- 
mission records disclose that Morgan Murphy votes the 50% stock interests 
of Lafayette Advertiser Gazette in Evangeline Broadcasting Co., Inc., li- 
censee of Station KVOL, Lafayette, Louisiana. On April 17, 1958 the parties 
to the transfer application notified the Commission that the transfer granted 
on March 19,1958 had been consummated on April 16, 1958. 
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3. In their protests, protestants allege, in substance, that 
WMBV-TV has auxiliary studios in Green Bay and sells time in Green 
Bay in direct competition with WBAY-TV and WFRV-TV; that in its 
operational policies, advertising, sales efforts at the national, regional 
and local levels, WMBV-TV emphasizes its identification with the Green 
Bay market rather than the Marinette market; that WMBV-TV has recog- 
nized clearly and unequivocably that it is in direct competition with WBA Y- 
TV and WFRV-TV, the most recent instance being in the Petition For 
Rule Making in Docket No. 12254, filed September 13, 1957; that the trans- 
fer of control of M & M Broadcasting Company would have a direct, clear- 
cut and adverse effect upon protestants attributable to Said transfer of 
control; that WMBV-TV is not connected with other television stations 
and the principals of M & M do not have the capacity for "package" pur- 
chases of programming, i.e. the purchase of programming or sale of 
time on particularly favorable terms because of the multiple ownership 
of stations; that these advantages are available to the transferees; and 
that film program purchases are in fact made on a "package" basis for 
Stations WISC-TV, Madison, Wisconsin and WEAU-TV, Eau Claire, Wis- 
consin and that this practice would be extended to include WMBV-TV, 


Marinette, Wisconsin, if the transfer herein is effected. 


[279 ] : 

4. The protestants further allege that the greater capital that will 
become available in the event the transfer is effected and the advantages 
that the transferee would enjoy as a multiple owner in the purchase of 
program product and sale of advertising would inevitably change the compe- 
titive picture in the Green Bay and Marinette areas and will have an ad- 
verse effect upon the petitioners; that the petitioners would suffer losses 
of both needed programs and advertising revenues at the local, regional 
and national levels because of the position of the transferees and their 
principals, as multiple owners; that the capacity of the transferees to in- 
fluence national and regional business away from WFRV-T V to WMBV-TV 
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will be much greater than that of the present owners because of the con- 
trol of such transferees over other stations desired by advertisers, 
particularly WISC-TV in Madison; that under these circumstances, the 
petitioners are parties in interest within the meaning of Section 309(c) 

of the Communications Act of 1934,as amended, and are parties aggrieved 
or whose interests would be adversely affected within the meaning of 
Section 405 of the Act. 

5. The protests also set forth the broadcast interests of the trans- 
ferees as described in paragraph 2 supra. The protests then claim that 
in addition, the following newspapers are a part of the Morgan Murphy 
interests: Chippewa Falls Herald Telegram, Chippewa Falls, Wisconsin; 
Manitowoc Herald Times, Manitowoc, Wisconsin; Two Rivers Reporter, 
Two Rivers, Wisconsin; and Lafayette Progress, Lafayette, Louisiana; 
that approval of the instant application would further the extraordinary 
concentration of control over television stations in the State of Wisconsin 
and over the media of mass communications in Wisconsin and surrounding 
areas; that of the 10 operating VHF commercial stations in Wisconsin, the 
Morgan Murphy interests already control two stations; that the acquisition 
of WMBV-TV, by Morgan Murphy would bring approximately one-third of 
the commercial VHF stations in Wisconsin under common control; that 
major control of TV facilities within the State of Wisconsin by the Morgan 
Murphy interests raises a question regarding undue restraint upon compe- 
tition; that they enjoy a favorable and effective bargaining position in com- 
peting for advertising and in obtaining program materials; that they are in 
a position to bargain for and secure program materials on the basis of 
“package” deals by reason of their multiple holdings; and that the fact that 
this question is one of fundamental importance is evidenced by the recent 
Report on Network Broadcasting in its chapter on "Concentration of Con- 
trol and Restraint On Compe tition Flowing From Multiple Ownership." 

6. It is further alleged that Morgan Murphy interests control six 
AM stations; that Walter C. Bridges holds a majority interest in WJMC, 
Rice Lake, Wisconsin and WHSM, Hayward, Wisconsin, which must be added 
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to the six stations controlled by Murphy; that the application demonstrates 
that Bridges is part and parcel of the Morgan Murphy business interests 


and must be regarded as subordinate to and subject to the control of the 


Murphy interests insofar as Stations WJ MC and WHSM are concerned; 
that the Rice Lake station is a part of the Arrowhead Network consisting 
of WJMC and five other stations, all of which are Morgan Murphy sta- 
tions; that in the purchase of advertising, frequency discounts can be 
combined on all stations to earn maximum frequency 


[280] 
discounts; that this is set forth in Standard Rate and Data Service, Spot 
Radio Rates and Data, March 1,1958, page 53; that there have been joint 
meetings of the Arrowhead Network Stations, including WJMC, to deter- 
mine basic policies such as those relating to programming, advertising 
and related matters, and that in the construction and operation of Station 
WJMC, personnel from WEEC, one of the Murphy stations, has been used 
on a number of occasions; and that the combined transferees presently 
control eight AM stations, and the instant transfer would involve the 
acquisition of a ninth Station, which would further aggravate the existing 
Violation of Section 3.35 of the Commission's Rules. 

7. It is further alleged that the above-entitled application also 
presents a serious question whether there has been an undue relinquish- 
ment of control by the present principals of M & M; that the present prin- 
cipals entered into an agreement dated J uly 19,1957 with Messrs. Stang 
and Goldberg pursuant to which, the latter parties secured an option for 
a period of four years, providing for the purchase of stock of M & M; 
that on the same date, the same parties, Messrs. Stang and Goldberg 
also agreed to loan the M& M Broadcasting Company $200, 000; that in 
the instant application, it is shown that 15% of the stock of M&M will be 
issued to Stang and Goldberg and their wives as a "gift"; that with this 
long term option agreement, the optionees were clearly in a position to 
assert their interests at any time; that the licensee could not sell to other 
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parties, change the corporate structure or make other significant commit- 


ments without accommodating the views of the optionees; that sale of the 
stock to the transferees was possible only with the consent of the optionees; 
and that it cannot be determined without a full factual development the full 
extent to which the loan agreement and the option given by M & M did 
amount in practical effect to a relinquishment of control by the licensee. 

In their prayers for relief, the protestants request that the action of the 
Commission of March 19, 1958, granting the above-entitled application be 

set aside or that its effectiveness be stayed; and that the said application 

be designated for hearing upon issues designated by them. 

8. In their oppositions, the proposed transferors, M & M Broad- 
casting Company and the proposed transferees, allege, in substance, that 
the protestants have filed a vicious, meritless and baseless protest attack- 
ing a bona fide transfer application; that this is the tenth attempt of Valley 
in four years to destroy, harass or injure Station WMBV-TV for the compe- 
titive benefit of Valley's own station; that this disgraceful history of base- 
less attacks is patently an abuse of Commission processes; that the con- 
tinuation of harassment designed to enhance Valley's competitive position 
in the market is a clear indication of the protestants’ own lack of licensee 
responsibility; that they do not show facts indicating the illegality of the 
grant; that a hearing would be purely exploratory, a fishing expedition, 
not contemplated by Section 309(c); that that Section clearly states that 
there shall be no evidentiary hearing where "even if the facts alleged were 
to be proven, no grounds for setting aside the grant are presented;" that 
accepting as true all the factual allegations well pleaded, there is no sub- 
stantial basis for finding that the grant should not stand or that a hearing 
will reveal merit in the protestants’ position; that the protests should be 
denied or at best set for 
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oral argument on the issues pertaining to violations of Sections 3.636 and 
3.35; that the issue relating to the option agreement extended by M & M 
Broadcasting Company to Messrs. Stang and Goldberg, coupled with a loan 


.s 
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agreement from them, is frivolous and completely insubstantial; that the 
Commission had the facts regarding the option and loan agreements before 
it when it considered the instant application; that nothing new has been 
alleged regarding these agreements; that since it is not improper to bor- 
row money to operate a station and since it is not improper to extend an 
option, then there is no basis for holding any type of hearing, either evi- 
dentiary or oral argument, on this question; antithat as to the option agree- 
ment, there has been a complete failure to specify with particularity the 
facts which show that the grant would not be in the public interest as re- 
quired by Section 309(c). 

9. The Oppositions further allege that the protestants have failed 
to meet the other statutory, jurisdictional requirement that a protestant 
set out basic, concrete and meaningful particularized facts demonstrating 
that the challenged authorization is contrary to the public interest; that the 
protestants have failed to show that the challenged transfer has resulted 
in or is likely to result in injury of a significant and substantial nature to 
them; that, assuming that the protests meet jurisdictional requirements, 
the Commission should at most hear oral argument on the legal sufficiency 
of the protests; that with respect to the alleged concentration: of mass 
media, the protestants surround a few, bare facts with a multitude of con- 
Cclusionary and speculative allegations; that no concrete facts whatever 
are shown supporting the allegations of undue concentration requiring a 
full-scale hearing; that there is no showing or allegations whatever of 
overlap between any of the three Murphy television Stations, nor of any 
concentration of media interests in the Marinette area; that Valley's re- 
maining allegations on the concentration issue are speculative generali- 
zations and conjectures as to future conduct, consequences or competitive 
effects of the kind already rejected as unsatisfactory by the Commission 
in dismissing Valley's prior protest; that with respect to the allegation 
that these (Murphy) television Stations "serve a large proportion of the. 
major population centers and areas of the state" the City of Milwaukee, 


not served by any of these stations, has 637, 000 people whereas the city 
populations of the three stations (WISC-TV, Madison, WEAU-TV, Eau 
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Claire, and WMBV-TV, Marinette) totals only 146, 000 or less than one- 
fourth of Milwaukee's population; that Valley relates the alleged "package" 
film deals only to its speculative forecast of future injury to its own private 
competitive position; that Valley's allegations as to such film purchases 
are even hollower in light of its own recent announcement of its combina- 
tion with two other Wisconsin ABC-TV affiliates in a so-called "Badger 
Network"; that the protestants’ allegations regarding the proposed trans- 
ferees' violation of the multiple ownership rule rests upon an over-ex- 
tended and distorted application of Section 3.35; that its position is based 
entirely on limited facts showing nothing more than Murphy's business 
associations elsewhere (but not at Station WJ MC, Inc.) with Mr. Walter 
Bridges, majority owner of WJMC and the affiliation of some of these 
stations with the so-called Arrowhead Network; that mere business asso- 
ciation has never alone been construed as being "control" under Section 
3. 35; that no such control is manifested by the mere association of Bridges’ 
station WJMC in 
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the so-called Arrowhead Network, nor can unlawful control or domination 
be inferred from the alleged fact that frequency discounts may be obtained 
from separate purchases of time on the respectively affiliated stations; 
and that the grant should remain in effect because the public interest would 
be harmed by a stay. Appendix A attached to Valley's pleading sets forth 
at length the history of the alleged harassment of the licensee by the pro- 
testant Valley dating from November 19, 1953, when the original construc- 
tion permit of WMBV-TV was granted. 


10. In its reply to the oppositions, Valley submits its own chrono- 


logy of the past differences between the parties and alleges, in substance, 

that the charge that M & M has been or is being harassed is without merit < 
and is advanced only in an effort to prejudice an objective consideration 

of the matters presented. It further sets forth allegations and arguments 

that the facts alleged by Valley in its protest show it to be a party in in- 

terest and a party aggrieved or whose interests would be adversely 
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affected; that Valley has made the showing required under Sections 309(c) 


and 405 of the Communications Act for an evidentiary hearing; that sub- 
stantial and particularized factual matters have been alleged to raise, at 
the very least critical and important questions, which involve disputed fac- 
tual matters and their significance, and from which it is clear that an 
evidentiary hearing would develop additional relevant evidence; and that 
the effectiveness of the grant herein should be stayed pending hearing 
upon the disposition of the issues specified in the protest and petition. 

11. As is listed above, the licensee's motion to strike the protest 
of the Norbertine Fathers is based on the sole allegation that the pleading 
is Shown to have been prepared by counsel in Washington, D.C., on April 
16,1958, and that it was verified on the same day in Brown County, 
Wisconsin. From these alleged facts, the licensee concludes that the plead- 
ing is void because it appears that the verification thereof is "inadequate 
or ineffective." In reply to the motion, the Norbertine Fathers allege that 

"Counsel for the protestant drafted the protest on behalf 

of Norbertine Fathers and the same was reviewed and 

approved by the protestant on April 16,1958. The required 

verification by the Secretary of the Norbertine Fathers was 

executed on April 16, 1958 and accordingly the protest was 

dated on the same date. Thereafter, the documents were 

directed to the protestant's Washington counsel from Wis- 

consin and the same were received and filed with the Com- 

mission on April 18, 1958." 

On the basis of the pleadings before us, and in the absence of further 
facts, we are unable to find that the above verification is defective. Ac- 
cordingly, the protest of the Norbertine Fathers remains with us for 
consideration. 

12. In view of the fact that the protestants have alleged facts de- 
signed to show that they will suffer economic injury as a result of the 
Commission's action, we find that the protestants are “parties in interest" 
and "persons aggrieved, or whose interests are adversely affected" by the 
Commission's grant of the above-entitled application, within the meaning of 
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Sections 309(c) and 405 of the Communications Act, respectively. FCC v. 
Sanders Brothers, 309 U.S. 470; Camden Radio, Inc. v. FCC, 94 U.S. 
App. D. C. 312, 220 F.2d 191; In re J. R. Meachem, 12 Pike & Fischer RR 
1427; In re General Times-Television Corporation, 13 Pike & Fischer RR 
1049. We find further that the protestants have specified with particularity, 
within the meaning of Section 309(c), the facts upon which they rely and 
which they contend show that the grant by the Commission was improperly 
made or otherwise would not be in the public interest Accordingly, the 
above-entitled application will be designated for an evidentiary hearing. 
The issues presented by the petitioners have been consolidated and re- 
framed without change in scope. However, we are not adopting any of said 
issues, and the burden of proof thereon, both in proving the facts alleged 
and in demonstrating their materiality and relevancy will be on the pro- 
testants. 

13. We turn now to the question of whether we should stay the effec- 
tive date of the grant in question. Section 309(c) of the Communications 
Act provides, in pertinent part, that 

“the effective date of the Commission's action to. which 

protest is made shall be postponed to the effective date 

of the Commission's decision after hearing, unless the 

authorization involved is necessary to the maintenance 

or conduct of an existing service, or unless the Commis- 

Sion affirmatively finds for reasons set forth in the de- 

cision that the public interest requires that the grant re- 

main in effect, in which event the Commission shall 

authorize the applicant to utilize the facilities or authori- 

zation in question pending the Commission's decision after 

hearing.” 

As is indicated above, the pleadings set forth the history of the attempts 
of the principals of the licensee to sell the station because of increasing 
financial difficulties. It is further stated that: 
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"M & M unquestionably is in a serious financial position, as 
Valley itself admits in its Protest (p.3). Thus, any stay of 

the transfer during any protest hearing would necessarily run 
the substantial risk that WMBV-TV (and perhaps even WMAM 
with it) would be forced to drastically curtail its needed opera- 
tions, if not be completely driven off the air. M & M has been 
and is now desperately short of working capital. It carries, for 
example, a heavy volume of overdue notes (amounting to 

$130, 000) payable to R.C. A. Its losses from WMBV-TV opera- 
tions total $10, 081. 79 for the seven-months' period ending 
March 1, 1958; such losses are current and increasing in size 
(totalling $3, 210. 53 in February 1958, and $6, 287.28 in March 
1958, compared with $1, 409.56 in March of 1957). Over the 
period of its operations to date, WMBV-TV has sustained an 
aggregate deficit of more than $140, 000.00. Further, were 
Valley successful in its efforts to obtain WMBV-TV's NBC-TV 
network affiliation (which has been and remains the first goal 
of Valley's continued harassing activities), it is probable that 
the bottom would drop 


[284] 


out of WMBV-TV's serious financial Situation. The mere fact 
that (arguendo) there is here no demotstrated certainty that 
operations will be suspended (which would support a finding 


that the authorization is necessary to the maintenance of an 
existing service) does not mean that WMBV-TV's financial 
difficulties are not relevant or material to the matter of a 
stay. They are, since this situation clearly presents a public 
interest consideration warranting the exercise of the Commis- 
Sion's discretionary authority to deny a stay. The public in- 
terest should not passively be forced to bear the substantial 
hazard that a vital existing service may well be so seriously 
impaired, if not terminated." 
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We are of the view that the facts before the Commission, and the Commis- 
sion'’s records, indicate that the station is in a precarious financial condi- 
tion and that they support the likelihood of the station terminating its opera- 
tions and thus depriving the community of its only local television station, 
a result which would be contrary to the public interest. 

14. As we stated above, we propose to order an evidentiary hearing 
and experience has shown that these hearings are time consuming. Sta- 
tions are usually confronted with administrative difficulties and financial 
problems during the period between the date of contract and the date of the 
consummation of the sale. Quite frequently, such conditions are compounded 
where the above period is extended because of a pending hearing. We are 
convinced that in the situation before us, the delays attending the proposed 
hearing might well ensure the termination of television service by WMBV- 
TV. 

15. The facts set forth in the protests are substantially the same 
as those advanced by Valley prior to the Commission's grant of the above 
applications. In making said grant, we reviewed the objections advanced 

_and found that they were not sufficient to warrant designating the applica- 
tion for hearing. While we cannot predetermine what our conclusions will 
be in the light of the hearing record, we do not believe that, on the basis of 
their pleadings, the protestants have presented a prima facie showing that 
the grant may not be in the public interest. We cannot conclude, therefore, 
that the protestants have demonstrated a reasonable probability of success 
on the merits of their protests and we are not convinced that there is any 
substantial likelihood that the grant here in question would ultimately have 
to be set aside. We affirmatively find, therefore, without predetermining 
the Commission's decision after hearing, that the public interest requires 
that the grant remain in effect. Accordingly, the effective date of the pro- 
tested grant will not be postponed. 

16. In light of the above, IT IS ORDERED, That, the protests and 
petitions of Valley Broadcasting Company and Norbertine Fathers ARE 
GRANTED to the extent provided for below and ARE DENIED in all other 
respects; and that the above-entitled application IS DESIGNATED FOR 
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EVIDENTIARY HEARING at the office of the Commission in Washington, 
D.C., on the following issues: 


(1) 


To determine whether there are or will be “package” 
rates, bonuses, or other similar special inducements 
or arrangements offered to advertisers who use all or 
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several of the Morgan Murphy television stations and 
the extent to which there will be coordinated or “group” 
operation of, and purchase of programming for these 
several stations. 
To determine the television holdings of the Morgan 
Murphy interests, including the areas, populations 
and other services within the areas served by these 
holdings. 
To determine, in light of the evidence adduced with 
respect to the above holdings, whether a grant of the 
above-entitled application would be contrary to the 
provisions of Section 3. 636 of the Commission's Rules 
or its policies promulgated thereunder. 
To determine, in light of the evidence adduced with 
respect to issue (1) above, whether a grant of the 
above-entitled application would result in an undue 
restraint of competition. 
To determine the standard broadcast holdings of the 
Morgan Murphy interests and whether a grant of the 
above-entitled application would be contrary to the 
provisions of Section 3.35 of the Commission's Rules 
or its policies promulgated thereunder. 
To determine whether a grant of the above-entitled 
application would result in a concentration of control 
of the media of mass communication contrary to the 
public interest. 
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To determine, in light of the option agreement between 


the principals of the licensee and Messrs. Stang and 
Goldberg, the loan agreement between these parties, the 
agreement upon which the pending application is based, 
and the relationship between them, whether there exists, 
or has existed an undue relinquishment of control of the 
licensee by its principals. 
To determine, in light of the evidence adduced with 
respect to the above issues, whether a grant of the 
above-entitled application would serve the public in- 
terest, convenience or necessity. 
The burden of proceeding with the introduction of evidence and the burden 
of proof as to each of the above issues shall be on the protestants. 
17. IT IS FURTHER ORDERED, That, the protestants and the 
Chief, Broadcast Bureau are hereby made parties to the above-entitled 
proceedings and that: 
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The hearing on the above issues is to commence ata 
time and place and before an Examiner to be specified 
in a subsequent order; and 
The parties to the proceeding herein shall have fifteen 
(15) days after the issuance of the Examiner's decision 
to file exceptions thereto and seven (7) days thereafter 
to file replies to any such exceptions; and 
The appearances by the parties intending to participate 
in the above hearing shall be filed not later than June 2, 
1958. 

FEDERAL COMMUNICATIONS COMMISSION 


/s/ Mary Jane Morris 
Adopted: May 14, 1958 Secretary 


Released: May 19, 1958 
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NOTICE OF APPEAL 
AND STATEMENT OF REASONS THEREFOR 


I. Notice of Appeal 
1. Valley Telecasting Company ("Valley"), the licensee of tele- 
vision station WFRV-TV operating on Channel 5 in Green Bay, Wisconsin, 
hereby gives notice of appeal: (1) from the action of the Federal Communi- 
cations Commission announced March 19, 1958 granting without a hearing 


an application (BTC-2699) for consent to the voluntary transfer of a ma- 


jority of the stock of M & M Broadcasting Company ("M & M"), licensee 
of stations WMAM and WMBV-TV, Marinette, Wisconsin, from William 
Walker et al . (transftrors) to Evening Telegram Company, Norman M. 
Postles and Walter C. Bridges (transferees); and (2) from the Commis- 
sion's Memorandum Opinion and Order of May 14, released May 19, 1958, 
denying in part Valley's Protest and Petition for Reconsideration of the 
aforesaid action. 
II. Jurisdictional Statement 

2. This appeal is taken pursuant to Section 402(b) of the Communi- 
cations Act of 1934 as amended (47 U.S.C. Sec. 402(b)), Section 10 of 
the Administrative Procedure Act (5 U.S.C. Sec. 1009), and Rule 37 of 
the Rules of this Court -- from the Commission's action granting its 
consent to the requested transfer, and from its subsequent failure to set 
that grant aside and to require a restoration of the status quo ante pending 
the outcome of a hearing ordered on Valley's protest. See Van Curler 
Broadcasting Corp. v. Federal Communications Commission, 96 U.S. 
App. D. C. 184, 225 F. 2d 23 (1955). 


Ill. Statement of the Nature of the 


Commission's Proceedings 
3. Pursuant to allocations in its Sixth Report, two television VHF 


stations (including the one licensed to Valley) are operating in Green Bay, 
Wisc. One VHF station (station WMBV-TV heretofore controlled by the 
transferors) is licensed to Marinette, Wisc., 50 miles from Green Bay. 
By locating its tower between Green Bay and Marinette, by placing an 
auxiliary studio in Green Bay, and by certain advertising techniques, 
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M & M has partially succeeded in identifying its Marinette television 
station as a Green Bay operation. Other efforts by M & M to utilize a 
site still closer to Green Bay and to have the channel shifted to Green 
Bay -- thus leaving Marinette with no station of its own -- have been 
successfully resisted to date by Valley. 

4. Not having succeeded in making WMBV-TV an out-and-out 
Green Bay station, the transferors contracted to sell their stock interest 
in M & M to Evening Telegram Company, Norman M. Postles and Walter 
C. Bridges, hereinafter referred to as the Morgan Murphy interests. 
That group owns and controls two other television stations in Wisconsin 
(Madison and Eau Claire), seven AM stations in Wisconsin and Minnesota 
(plus an eighth in Louisiana), plus three newspapers in Wisconsin and 
one in Louisiana. Believing that the acquisition by the Morgan Murphy 
interests of two additional broadcasting facilities in Marinette would re- 
sult in undue concentration of mass media and would contravene the 


Commission's multiple-ownership rules, fearing that M & M as part of 


such a combine could accomplish what the transferor has not, and 


knowing that M & M as part of a multiple-ownership group would gain 
additional sales "leverage" in Green Bay, Valley opposed the requested 
transfer (BTC-2699). 

5. Notwithstanding Valley's objections, the Commission (without 
a prior hearing) granted its consent to the requested transfer by action 
announced March 19,1958. Pursuant to Section 309(c) and 405 of the 
Communications Act of 1934, as amended (47 U.S.C. Sec. 309(c) and 405), 
Valley protested and requested reconsideration by the Commission of the 
aforesaid action. The parties consummated the transfer with knowledge 
that a protest was being filed. 

6. In a Memorandum Opinion and Order adopted May 14, and re- 
leased May 19,1958, the Commission concluded that Valley was a "party 
in interest”, that the transfer was protestable, and that an evidentiary 
hearing was required on the public interest matters raised by Valley in 
its protest and petition for reconsideration. However, the Commission 
placed on Valley the burden of proving the matters alleged (rather than 
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placing on the applicant the burden of proving that a grant would serve 


the public interest). Moreover, the Commission refused to suspend the 
effective date of the grant, or to require the parties to rescind the trans- 
fer pending the outcome of the evidentiary hearing thus ordered. 


IV. Allegations of Error : 
7. The Commission erred, in law and in fact, in placing on Valley 


the burden of proof on the public interest issues specified in its Memoran- 
dum Opinion and Order of May 19, 1958. : 

8. The Commission erred, in law and in fact, in not placing on 
the transferors and transferees the burden of proving that a grant of the 
transfer would serve the public interest, convenience, and necessity. 

9. The Commission's action, in refusing to suspend the grant and 
to require a restoration of the status quo ante, pending a hearing on the 
public interest matters specified in the Memorandum Opinion and Order 
of May 19,1958, was illegal, arbitrary, and in contravention of the 
Communications Act and applicable precedents. 

10. The Commission's finding that the grant should remain in 
effect while the hearing is being held is not supported by matters alleged 
by the transferors and the transferees nor matters officially noted by the 
Commission, and misapplies Section 309(c) of the Communications Act. 


V. Relief Requested 
WHEREFORE, appellant prays that the Court: 


(a) Reverse and set aside the Commission's action of March 19, 
1958, granting without a hearing its consent to the transfer of M & M 
Broadcasting Company to the Morgan Murphy interests ; 

(b) Reverse and set aside that portion of the Commission's action 
of May 19, 1958 refusing to place on the transferors and transferees the 
burden of showing that the requested transfer was in the public interest; 

(c) Reverse and set aside the Commission's action of May 19, 1958 
refusing to suspend the effective date of its March 19 grant pending the 
outcome of an evidentiary hearing on the public interest matters alleged 
in Valley's protest and petition for reconsideration; 
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(d) Order the Commission to require the parties to restore con- 
trol of M & M Broadcasting Company to the transferors pending the out- 
come of an evidentiary hearing on the public interest matters alleged in 
Valley's protest and petition for reconsideration; 
(e) Remand the matter to the Commission to carry out the judg- 
ment of the Court; and 
(f) Grant such other and further relief as this Court may deem 
just and proper. 
Respectfully submitted, 
By /s/ James A. McKenna, Jr. 
/s/ Vernon L. Wilkinson 
/s/ Joseph M. Kittner 


McKenna & Wilkinson 
1735 DeSales Street, N. W. 
Washington 6, D. C. 


Counsel for 
VALLEY TELECASTING COMPANY 


June 17, 1958 


{Certificate of Service] 


[ Filed June 20, 1958] 


NOTICE OF INTENTION TO INTERVENE 
FILED BY 
WILLIAM WALKER, ET AL. 


[ Filed June 27, 1958] 
NOTICE OF INTENTION TO INTERVENE 
FILED BY 
M&M BROADCASTING COMPANY, ET AL. 
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[ Filed August 28, 1958] Before: Fahy, Circuit Judge, in 
PREHEARING ORDER CSS: 
Counsel for appellant, appellee, and intervenors William E. 
Walker, et al., having appeared before me for a prehearing conference 
and having agreed to a briefing schedule, it is : 
ORDERED that the time for filing briefs in this case be, and it is 
hereby, stated as follows: i 
Appellant's brief shall be filed by October 1, 1958; 
Appellee's and intervenors' briefs shall be filed ‘by October 27, 
1958; | 
Appellant's reply brief shall be filed by November 12, 1958. 
Dated: August 28, 1958 


[ Filed November 7, 1958] 
Before: Prettyman, Chief Judge, in Chambers. 
_ORDER 


Upon consideration of the joint motion of pees and ee 


M&M Broadcasting Company, Evening Telegram Company, et al., 
an extension of time for filing briefs, and it appearing that no ee 
have been filed, it is 

ORDERED that the time for filing briefs is ses as follows: 


Appellee's and intervenors' briefs shall be filed by November 7, 
1958; 


Appellant's reply brief shall be filed by November 24, 1958. 


Dated: November 7, 1958. 





[ Filed November 14, 1958] 


Before: Prettyman, Chief Judge, In Chambers. 


ORDER 

Upon consideration of the joint motion of the appellee and inter- 
venors Evening Telegram Company, et al., to extend the time for filing 
briefs, time having expired, and it appearing that no objections have 
been filed, it is 

ORDERED that the time for filing briefs is extended as follows: 

Appellee'’s and intervenors' briefs shall be a filed by 
November 17, 1958; 


The reply brief shall be filed by December 1, 1958. 


Dated: November 14, 1958. 
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(i) 


APPELLANT'S STATEMENT OF 
QUESTIONS PRESENTED 


Whether the Commission, in granting the transfer application 
on March 19, 1958, without hearing, committed reversible 
error, in view of documented allegations that a grant would 
contravene the Commission's multiple ownership rules, 
would result in undue concentration of mass media, would 
condone improper trafficking in frequencies, and would 


Sanction an unauthorized relinquishment of control. 


Whether the Commission, in subsequently refusing to vacate 
the March 19 grant on petition for reconsideration under 
47 U.S.C. Sec. 405, committed reversible error. 


Whether the Commission, in Subsequently refusing to postpone 
the effective date of the March 19 grant and to place on the ap- 
plicant the burden of proof, misapplied 47 U.S.C. Sec. 309(c). 





JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES INVOLVED > 
SUMMARY OF ARGUMENT 


ARGUMENT: 


1 In Granting The Transfer Application On March 19, 
1958 Without Hearing The Commission Committed 
Reversible Error RSet Sei rath hw iin” Racine ide te igre 


In Subsequently Refusing To Set The March 19, 

1958 Grant Aside, Pursuant To The Requirements 
Of 47 U.S.C. Sec. 405, The Commission Like- 
wise Committed Reversible Error en thos fatine 


In Subsequently Refusing To Postpone The Effective 
Date Of The March 19 Grant And To Place On The 
Applicant The Burden Of Proof, As Required By 47 
U.S.C, Sec. 30%c), the Commission Also Com- 
mitted Reversible Error weal ete tel! re 
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WILLIAM E. WALKER, ET AL., 
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APPEAL FROM DECISIONS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by Valley Telecasting Company, licensee of 
station WFRV-TV, Green Bay, Wisc., (1) from action of the Federal 
Communications Commission announced March 19, 1958 granting with- 


out hearing an application (BTC-2699) for consent to the voluntary 
transfer of 100% of the stock of M & MBroadcasting Company, licensee 
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of stations WMAM and WMBV-TV, Marinette, Wisc. from William E. 
Walker, et al. to Evening Telegram Company et al. (see R. 159); and 

(2) from the Commission's Memorandum Opinion and Order of May 14, 
released May 19, 1958 (R. 27 6-286), denying in part appellant's Protest 
and Petition for Reconsideration of the aforesaid action (R. 166-189). 
The jurisdiction of this Court is invoked under Section 402(b) of the Com- 
munications Act of 1934 as amended (47 U.S.C. Sec. 402(b)), under Sec- 
tion 10 of the Administrative Procedure Act (5 U.S.C. Sec. 1009), and 
under Rule 37 of the Rules of this Court. See Van Curler Broadcasting 
Corp. v. Federal Communications Commission, 96 U.S. App. D.C. 184, 
225 F. 2d 23 (1955). 


STATEMENT OF THE CASE 


Under the Commission's present Table of Television Assignments 
(1 RR 53:606), Green Bay, Wisc. has two television stations, one of 
which is licensed to appellant (station WFRV-TV on Channel 5) and the 
other to Norbertine Fathers (station WBAY-TV on Channel 2). The 
smaller city of Marinette, Wisc. , some 50 miles northeast of Green Bay, 
has one television station (Station WMBV-TV), licensed to M & M Broad- 
casting Company, Inc. ("M & M"), which is also the licensee of an AM 
Station in Marinette (station WMAM) (R. 276-277). 


Over the past several years, by locating its television tower some 
14 miles southwest of Marinette from which it places a city-grade service 
over portions of Green Bay (R. 277, para. 2), by installing an auxiliary 
studio in Green Bay (R. 277, para. 3), and by resorting to certain ad- 
vertising techniques (R. 277, para. 3), M & M has partially succeeded 


in identifying its Marinette television station as a Green Bay operation. 


However, a series of other efforts during this same period by M & M to 
make WMBV-TYV an out-and-out Green Bay station -- by utilizing a site 
closer to Green Bay than to Marinette, and by shifting Channel 11 to 

Green Bay (action which would have left Marinette with no television station 
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of its own and created a "white area" north of Marinette) -- have been 
successfully resisted by appellant (cf. R. 277, para. 3). 


Having thus encountered opposition to their efforts to make WMBV-TV 
a Green Bay station, the record holders of the issued and outstanding 
capital stock of M & M contracted in November 1957 to sell their holdings 
to the Evening Telegram Company et al., hereinafter sometimes referred 
to as the Morgan Murphy interests. OnJ anuary 8, 1958, M& Mas the 
licensee, Walker et al. as the proposed transferors, and the Evening 
Telegram Company et al. as the proposed transferees, filed an applica- 
tion (BTC-2699) for Commission approval, as required by 47 U.S.C. 
Sec. 310(b), of the proposed sale of M & M's two Marinette stations to 
the Morgan Murphy interests (R. 1-86), a group which owns and controls 


two other television stations in Wisconsin (WISC-TV in Madison and 
WEAU-TV to Eau Claire), seven AM stations in Wisconsin and Minnesota 
(with an eighth in Louisiana), plus three newspapers in Wisconsin and 


one in Louisiana (see R. 277, para. 2). 


Believing that the acquisition by the Morgan Murphy interests of 
two additional broadcasting facilities in Wisconsin would result in undue 
concentration of mass media and would contravene the Commission's 
multiple-ownership rules (1 RR 53:35 and 1 RR 93:636), knowing that 
M & Mas part of a multiple-ownership group would thereby gain addition- 
al sales "leverage" in Green Bay, and fearing that M & M as part of 
such a combine would accomplish what the proposed transferors had not, 
namely, shift station WMBV-TV into Green Bay, appellant asked that 
the transfer application be designated for hearing (R. 88-108, 147-158). 


Notwithstanding the public interest matters raised in appellant's 
pleadings (R. 88-108, 147-158), the Commission by action announced 
March 19, 1958, granted without hearing its consent to the requested 
transfer (see R. 159). By letter dated March 27, 1958, appellant 
advised the Commission, the transferors and transferees of its intention 
to request, among other things, "that the grant be set aside" (R. 160), 
thereby placing the parties on notice that any consummation of the transfer 
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pending action on such a request would be at their risk. Notwithstanding 
this notice, the transfer was consummated on April 16, 1958 (see R. 277, 
 ~para. 2). 


| On April 18, 1958, within the 30-day period specified by 47 U.S.C. 
- Secs. 309(c) and 405, appellant protested and sought reconsideration of 


_ the aforesaid action (R. 166-189), and asked the Commission to set aside 
or stay its March 19 grant pending a hearing thereon (R. 161-165). 

Norbertine Fathers, as licensee of the other Green Bay television station, 
_ likewise protested the aforesaid grant (R. 190-200). : 


: In a Memorandum Opinion and Order adopted May 14 and released 

- May 19, 1958 (R. 276-286), the Commission concluded that each of the 
protestants was a "party in interest" and a 'person aggrieved", that the 

_ transfer was protestable, and that an evidentiary hearing was required 

_ on the following public interest matters which Valley and Norbertine 
Fathers had raised in their protests and petition for reconsideration 

— (R. 283-284): 3 


(1) To determine whether there are or will be 
"package" rates, bonuses, or other similar 
special inducements or arrangements offered 
to advertisers who use all or several of the 
Morgan Murphy television stations and the 
extent to which there will be coordinated or 
“group” operation of, and purchase of program- 
ming for these several stations. 


To determine the television holdings of the 
Morgan Murphy interests, including the areas, 
populations and other sevices within the areas 
served by these holdings. 


To determine, in light of the evidence adduced 
with respect to the above holdings, whether a 
grant of the above-entitled application would be 
contrary to the provisions of Section 3. 636 of 

the Commission's Rules or its policies promulgat- 
ed thereunder. 


Norbertine Fathers, at an earlier stage, had petitioned the Commission to 
designate the transfer application for hearing (R. 131-140), a petition which they 
withdrew a few days later (R. 144). 
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To determine, in light of the evidence adduced 
with respect to issue (1) above, whether a grant 
of the above-entitled application would result in 
an undue restraint of competition. 


To determine the standard broadcast holdings 
of the Morgan Murphy interests and whether a 
grant of the above-entitled application would be 
contrary to the provisions of Section 3.35 of the 
Commission's Rules or its policies promulgated 
thereunder. 


To determine whether a grant of the above- 
entitled application would result in a concentra- 
tion of control of the media of mass communica- 
tion contrary to the public interest. 


To determine, in light of the option agreement 
between the principals of the licensee and 
Messrs. Stang and Goldberg, the loan agreement 
between these parties, the agreement upon which 
the pending application is based, and the relation- 
Ship between them, whether there exists, or has 
existed an undue relinquishment of control of the 
licensee by its principals. 


To determine, in light of the evidence adduced 
with respect to the above issues, whether a grant 
of the above-entitled application would serve the 
public interest, convenience or necessity. 

In taking the foregoing action, the Commission placed on protestants 
the burden of proving the matters alleged (rather than placing on the ap- 
plicant the burden of showing that a grant would serve the public interest); 
it refused to vacate the March 19 grant (under 47 U.S.C. Sec. 405) or 
suspend the effective date of the grant (under 47 U.S.C. Sec. 309(c) ); 
it did not require the parties to rescind their consur-mation of the trans- 
fer pending the outcome of the hearing thus ordered (R. 27 6-286). 


From the Commission's action of March 19, 1958 granting the 
transfer application without a hearing and from the Commission's Report 
and Order of May 19, 1958 refusing (1) to set that grant aside (under 47 
U.S.C. Sec. 405) or (2) to postpone the effective date of that grant 
(under 47 U.S.C. Sec. 309(c)); and (3) to place on the applicant the 


burden of showing that a grant would serve the public interest, appellant 
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has taken the instant appeal. M& M, the transferors, and the trans- 

_ ferees have intervened in the instant appeal pursuant to 47 U.S.C. Sec. 
1: 

— 402(e). 


STATUTES INVOLVED 


Sections 309(c), 402(b), and 405 of the Communications Act, so 


far as here pertinent, provide: 


Sec. 309(c) When any instrument of authorization 
is granted by the Commission without a hearing as pro- 
vided in subsection (a) hereof, such grant shall remain 
subject to protest as hereinafter provided for a period 
of thirty days. During such thirty-day period any party 
in interest may file a protest under oath directed to such 
grant and :request.a hearing on said application so granted. 
Any protest so filed shall be served on the grantee, shall 
contain such allegations of fact as will show the protestant 
to be a party in interest, and shall specify with particu- 
larity the facts relied upon by the protestant as showing 
that the grant was improperly made or would otherwise 
not be in the public interest. The Commission shall, 
within thirty days of the filing of the protest, render a 
decision making findings as to the sufficiency of the pro- 
test in meeting the above requirements; and, where it so 
finds, shall designate the application for hearing upon issues 
relating to all matters specified in the protest as grounds 
for setting aside the grant, except with respect to such 
matters as to which the Commission, after affording pro- 
testant an opportunity for oral argument, finds, for reasons 
set forth in the decision, that, even if the facts alleged 
were to be proven, nogrounds for setting aside the grant 
are presented. The Commission may in such decision 
redraft the issues urged by the protestant in accordance 
with the facts or substantive matters alleged in the pro- 
test, and may also specify in such decision that the ap- 
plication be set for hearing upon such further issues as 


1 In the meantime the hearing ordered by the Commission on May 19, 1958 has 
been held but neither an initial nor a final decision has been rendered thereon. 
While that hearing was in progress M & M (under the new ownership under attack 
in the protest hearing) has filed an application to shift its television tower to a 
new location, 14 miles from Green Bay and 38 miles from Marinette (BPCT-2524). 
On September 10, 1958 the Commission (with Chairman Doerfer dissenting ) 
designated the last-mentioned application for hearing (Public Notice 63250). 
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it may prescribe, as well as whether it is adopting as 
its own any of the issues resulting from the matters 
Specified in the protest. In any hearing subsequently 
held upon such application issues specified by the Com- 
mission upon its own initiative or adopted by it shall be 
tried in the same manner provided in subsection (b) 
hereof, but with respect to issues resulting from facts 
set forth in the protest and not adopted or specified by 
the Commission, on its own motion, both the burden of 
proceeding with the introduction of evidence and the 
burden of proof shall be on the protestant. The hearing 
and determination of cases arising under this sub- 
section shall be expedited by the Commission and pend- 
ing hearing and decision the effective date of the Com- 
mission's action to which protest is made shall be 
postponed to the effective date of the Commission's 
decision after hearing, unless the authorization involved 
is necessary to the maintenance or conduct of an exist- 
ing service, or unless the Commission affirmatively 
finds for reasons set forth in the decision that the public 
interest requires that the grant remain in effect, in 
which event the Commission shall authorize the appli- 
cant to utilize the facilities or authorization in question 
pending the Commission's decision after hearing. 


Sec. 402 (b) Appeals may be taken from decisions and 
orders of the Commission to the United States Court of 
Appeals for the District of Columbia in any of the follow- 
ing cases: 


(3) By any party to an application for authority to 
transfer, assign, or dispose of any such instrument of 
authorization, or any rights thereunder, whose applica- 
tion is denied by the Commission. 


(6) By any other person who is aggrieved or whose 
interests are adversely affected by any order of the 
Commission granting or denying any application described 
in paragraphs (1), (2), (3), and (4) hereof. 


Sec. 405. After a decision, order, or requirement 
has been made by the Commission in any proceeding, any 
party thereto, or any other person aggrieved or whose 
interests are adversely affected thereby, may petition for 
rehearing; and it shall be lawful for the Commission, in its 
discretion, to grant such a rehearing if sufficient reason 
therefor be made to appear. Petitions for rehearing must 
be filed within thirty days fromthe date upon which public 
notice is given of any decision, order or requirement 
complained of. 
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SUMMARY OF ARGUMENT 
I 


Appellant's pleading of February 4, 1958, asking that the transfer 
application be designated for hearing, raised substantial question germane 
to any proper public interest determination -- whether the acquisition of 
additional broadcast facilities by the Morgan Murphy interests would con- 
travene the multiple ownership rules (Rules 3.35 and 3.636) and result 
in undue concentration of mass media in Wisconsin; and whether the op- 
tion and loan agreement of July 19, 1957 with Messrs. Stang and Goldberg, 
later merged into the proposed sale of M & M's stock to the Morgan 
Murphy group, amounted to improper trafficking in frequencies and an 
unauthorized prior relinquishment of control by the present transferors. 
In view of the serious and substantial matters thus raised, the Commis- 
sion erred in denying that pleading and granting the transfer application 
on March 19, 1958 without hearing. Capitol Broadcasting Company v. 


Federal Communications Commission, Case Nos. 14034 and 14162, 
decided May 22, rehearing denied September 12, 1958 (U.S. App. D.C.). 


Il 


Since the Commission erred in granting the transfer application 
without hearing, it likewise erred in subsequently refusing to set aside 
that action under 47 U.S.C. Sec. 405. The relief available to "parties 
in interest" under 47 U.S.C. Sec. 309(c) and to "persons aggrieved" 
under 47 U.S.C. Sec. 405 are not co-extensive. The Commission's 
"discretion" under 47 U.S.C. Sec. 405 is not unlimited. Albertson v. 
Federal Communications Commission, 87 U.S. App. D.C. 39, 182 F. 
2d 397 (1950). Had reconsideration been granted under 47 U.S.C. Sec. 
405, the March 19 grant would have been set aside, the Morgan Murphy 
group could not have operated the station in the interim, and the burden 
would have been on the applicant to show that a grant would serve the 
public interest. By granting lesser relief under 47 U.S.C. Sec. 309(c), 
the Commission failed to recognize appellant's broader rights under, 

47 U.S.C. Sec. 405. 
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TIL 


In refusing to postpone the effective date of the March 19 grant and 


to place on the applicant the burden of proof, the Commission failed to 
give effect to the provisions of 47 U.S.C. Sec..309(c). Smith v. Federal 
Communications Commission, 101 U.S. App. D.C. 109, 247 F. 2d 100 
(1957). | 


The Commission's action granting the transfer application without 
hearing and its subsequent refusal to vacate that grant under 47 U.S.C. 
Sec. 405 is reviewable at this juncture, as is its refusal to postpone the 
effective date of the grant and to place the burden of proof on the applicant 
under 47 U.S.C. Sec. 309(c). Van Curler Broadcasting Corp. v. Federal 
Communications Commission, 96 U.S. App. D.C. 184, 225 F. 2d 23 
(1955); Smith v. Federal Communications Commission, 101 U.S. App. 
D.C. 109, 247 F. 2d 100 (1957); Telecasting, Inc. v. Federal Communi- 
cations Commission, Case Nos. 12841 and 12938; Community Telecast- 
ing Company v. Federal Communications Commission, Case No. 13872. 
The errors here complained of allowed the transferees to take over con- 
trol of the corporation and to remain in control thereof, while the "pro- 
test" hearing is being held. A favorable decision by the Commission at 
some later date on the record there made will not undo the detriment and 


aggrievement which appellant is currently suffering. 
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ARGUMENT 


I 


IN GRANTING THE TRANSFER APPLICATION ON 

MARCH 19, 1958 WITHOUT HEARING THE COM- 

MISSION COMMITTED REVERSIBL: ERROR 

By new Rules published in the Federal Register on December 28, 

1957 (22 Fed. Reg. 10931), the Commission for the first time made 
formal provision for the filing by other persons of objections to an ap- 
plication prior to a grant (1 RR 51:361(c)). On February 4, 1958, the 
day after those Rules became effective (22 Fed. Reg. 10931), appellant 
by formal petition asked that the application for the transfer of M & M 
to the Morgan Murphy interests be designated for hearing and that ap- 
pellant be made a party thereto (R. 88-108). 


In that pleading, in order to show "standing", appellant summarized 
the efforts M & M had made (some of which were still pending before the 
Commission) to become a Green Bay station and the direct impact of the 


| proposed transfer on Valley Telecasting Company (R. 88-92). Appellant 


then proceeded to discuss in detail the following public interest matters 
on which a hearing was believed necessary if all pertinent facts were to 
be developed: 


(1) That the application failed to show whether the proposed 
transferees intended to press a proposal submitted by the transferors, 
and then pending before the Commission (Docket No. 12254), to delete 
Channel 11 from Marinette (thus leaving that community with no station 
of its own) and to assign it to Green Bay (R. 90-94, 105). 


(2) That the application failed to disclose whether the transferee 
proposed to program WMBV-TV as a Marinette or a Green Bay station 


i After appellant raised this matter, M & M (through the transferors) asked 
that the rule-making proceeding to shift Channel 11 to Green Bay be dismissed. 
The Commission accordingly dismissed that proceeding on February 28, 1958 

(R. 249). It is not without significance that after acquiring control of M & M the 
transferees have submitted an application to accomplish much the same result -- 
_ by requesting a shift of their transmitter to a new location 14 miles from Green 
Bay and 38 miles from Marinette. 
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(R. 90-94, 105). | 

(3) That the application failed to disclose whether the transferee 
proposed to resort to package rates, bonuses, or special arrangements 
in combination with Morgan Murphy's television station in Madison and 
Eau Claire, Wisconsin (R. 94-101, 106); 

(4) That the application for the acquisition of two additional stations, 
by reason of Morgan Murphy's ownership of other radio and television sta- 
tions and other mass media (including six AM stations, two TV stations, 


and four newspapers) raised a substantial question of undue concentration, 


in contravention of Rule 3.35 and Rule 3. 636 (1 RR 53:35 and 636), partic- 
ularly in view of the close association between Murphy and Bridges, with 
the latter (a 10% transferee) owning two additional AM stations (R. 94-101, 
106);” 

(5) That the application, by reason of an option and loan agreement 
in the amount of $200, 000 executed July 19, 1957 (later merged into the 
proposed sale of M & M's stock to the Morgan Murphy group) raised a 
substantial question of improper trafficking and an unauthorized prior 
relinquishment of control by the present transferors (R. 102-105, 106-107). 

Despite the serious nature of the matters thus raised, the Com- 
mission on March 19, 1958 proceeded to grant the application without 
hearing and summarily denied by letter appellant's petition that the ap- 
plication be designated for hearing (R. 159). As subsequently admitted 
by the Commission in connection with later pleadings, appellant was not 
an interloper in bringing these matters to the Commission's attention; 
appellant was a party in interest and a person who would be aggrieved 
by the proposed transfer (see R. 281-282, para. 12). The February 4, 

1 ‘That this "silence" was deliberate, though such information is required by 
FCC Form 315, is borne out by M & M's subsequently filed application (while 


under the control of the Morgan Murphy interests) to shift their transmitter site 
closer to Green Bay than to Marinette. 


2 In connection with this matter, it is perhaps not without significance, that 
Morgan Murphy subsequently took steps designed to dispose of two AM stations, 
thus bringing his holdings and those of Bridges within the limitation of seven 
prescribed by Rule 3.35. Consent to the sale of those two stations was granted by 
the Commission September 17, 1958 (Public Notice 63429), long after the actions 
here complained of were taken. Appellant has not been advised whether the pro- 
posed sales have been consummated by the parties pursuant to the consent thus 


granted. 





12 


1958 petition to designate the transfer application for hearing raised 
substantial questions which could only be resolved by an evidentiary 
hearing (R. 88-107), with each of the allegations supported by data tend- 
ing to show, we submit, that a grant of the transfer application would 
not serve the public interest. The matters thus raised were germane 
to any proper determination of the public interest. To grant the ap- 
plication without hearing under such circumstances was error, and this 
Court has so held. Capitol Broadcasting Company v. Federal Com- 
munications Commission, Case Nos. 14034 and 14162, decided May 22, 
1958, rehearing denied September 12, 1958. 


In that case the objections to an application, interposed prior to . 
the grant, were filed before the Commission's Rules were amended to 
make formal provision for the filing by other persons of objections to an 
application prior to a grant (1 RR 51:361(c)). The instant case presents 
an a fortiori situation since the new rules now expressly accord to other 
persons a right to bring public interest matters to the Commission's 
attention prior to a grant (1 RR 51:361(c)). If it was error in that case, 
in view of the public interest allegations there interposed, to grant "with- 


out hearing” the application there involved, as this Court has held, it was 


certainly error to ignore the substantial public interest questions and 
violations of the Commission's Rules spelled out in appellant's pleading 
of February 4, 1958 (R. 88-108). 


The error thus committed has not been cured by the Commission's 
action ordering a hearing on these matters, as a result of later pleadings, 
but allowing the grant to remain in effect (and the transferees to operate 
the station) while the hearing was being held, and placing on appellant 
_ (rather than the applicant) the burden of proving the issues there speci- 
fied (R. 276-286). If the Commission had taken the action it should 
have taken on appellant's pleading of February 4, 1958, asking that the 
application be designated for hearing, no grant would have been made, 
the transferees would have had no right to operate the station in the 
interim, and the burden would have been on the applicant to show that a 


grant would serve the public interest. 
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In short, the error committed March 19, 1958 of granting the 
transfer application without hearing, in view of the serious matters 
raised in appellant's pleading of February 4, 1958, has not been cured 


or mooted by subsequent actions which failed to vacate that grant (R. 276- 


286). The fact that the Commission subsequently chose to grant ap- 
pellant lesser relief under the protest provisions of Section 309(c) (47 
U.S.C. Sec. 309(c)), does not cure or moot the original error granting 

_ the application without hearing, or its refusal under 47 U.S.C. Sec. 405 
to set that action aside -- any more than the "show cause" hearing 
which the Commission accorded Capitol Broadcasting Company mooted 
its appeal from a grant without hearing of Supreme Broadcasting Company's 
application for an experimental authorization. See Capitol Broadcasting 
Company v. Federal Communications Commission, Case Nos. 14034 and 
14162, decided May 22, rehearing denied September 12, 1958. 


I 


IN SUBSEQUENTLY REFUSING TO SET THE MARCH 19, 
1958 GRANT ASIDE, PURSUANT TO THE REQUIREMENTS 
OF 47 U.S.C. SEC. 405, THE COMMISSION LIKEWISE 
COMMITTED REVERSIBLE ERROR. 

Following the Commission's adverse action of March 19, 1958, 
granting the transfer application without hearing (notwithstanding the 
substantial public interest matters raised by appellant in its pleading of 
February 4, 1958), appellant sought relief (R. 161-189) under two dif- 
ferent provisions of the Communications Act -- under the protest pro- 
visions of Section 309(c) (47 U.S.C. Sec. 309(c)) and under the recon- 
sideration provisions of Section 405 (47 U.S.C. Sec. 405). 


The relief provided to "parties in interest" and to "persons ag- 
grieved" by these two provisions of the Communications Act are not 
identical. Section 405, conferring on "persons aggrieved" the right 
to petition for rehearing from any "decision, order, or requirement" 
of the Commission, has been in the Communications Act since 1934. 
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_ The protest provisions of Section 309(c) were not added until 1952. The 

_ provisions of Section 405 are applicable to all types of grants, whether 

- made with or without hearing. The protest provisions of 309(c) are ap- 

_ plicable only to certain classes of non-hearing grants. Although couched 

| in terms of "rehearing", Section 405 provided the only means prior to 

- 1952 by which a person aggrieved by a grant without hearing could formal- 
_ ly make known his objections thereto and by which he could demand a 
"hearing". See Wilton E. Hall, 3 RR 170 (1947). 


While Section 405 states that "it shall be lawful for the Commis- 

- sion, in its discretion, to grant such a rehearing if sufficient reason 

_ therefor be made to appear" (47 U.S.C. Sec. 405), it is clear from 

_ decisions of this Court that the discretion thus vested in the Commission 
is not unlimited. Albertson v. Federal Communications Commission, 
87 U.S. App. D.C. 39, 182 F.2d 397 (1950); Federal Communications 

- Commission v. National Broadcasting Co. (KOA), 319 U.S. 239, 242 
(1943). 


Although Section 405 and the Commission's rules are silent on the 
_ point, it has been the Commission's uniform practice where it grants an 
_ application without hearing and thereafter grants a petition for rehearing 
(under 47 U.S.C. Sec. 405) to set aside the grant while the hearing thus 


ordered is being held, just as this Court sets aside its previous decision 


_ when it grants rehearing under Rule 27. See Black River Valley Broad- 

_ casts v. McNinch, 69 U.S. App.D.C. 311, 315-316, 101 F.2d 235 (1934), 
_ holding that where reconsideration is granted "no rights accrued to 

7 the plaintiff [the permittee] as a result of the order originally grant- 
ing that permit." See also Scripps-Howard Radio, Inc., 4 RR 1009 
(1948).7 In short, the applicant has no grant and the burden is on him 


| 1 ma few cases where the original grant was made "after hearing", and where a 

_ petition for rehearing was subsequently entertained, the Commission has not 

vacated the original grant, particularly where in the meantime the grantee had 

constructed and was on the air. There is one case, decided shortly after the 

_ automatic suspension provision for new grants was added in 1952 and prior to the 
1956 change therein, where the Commission stayed a grant under 47 U.S.C. Sec. 

309(c) rather than vacating it under 47 U.S.C. Sec. 405. James Gerity, Jr., 9 RR: 

_ 781 (1953). That action appears highly questionable. See Commissioner Hennock's’ 
dissent in James Gerity, Jr., 9 RR 784, 786 (1953). 
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to show, in the hearing thus ordered, that a grant of his application 
would serve the public interest, convenience, and necessity. 


When Congress in 1952 added the protest provisions of Section 
309(c) to the Communications Act, by which "parties in interest't could 
demand a hearing as of right on their objections to grants made without 
a hearing, with the effective date of the grant normally "postponed" to 
the effective date of the Commission's decision after hearing, Congress 
did not abrogate the relief otherwise available to "persons aggrieved" 
under Section 405. To objectionable action to which either section of 
the Act is applicable, a person aggrieved may seek relief under either 
or both sections. WIS-TV Corp., 9 RR 361 (1953); see also Granik v. 
Federal Communications Commission, 98 U.S. App. D.C. 247, 234 F. 
2d 682 (1956). 


In the instant case appellant invoked both sections of the Communi- 
cations Act by filing a Protest and Petition for Reconsideration. If the 
reconsideration portion of that pleading had been granted, the action 
complained of (to wit, the grant of March 19, 1958), under practice 
which has uniformly prevailed in nonhearing grants since 1934, would 
have been vacated, the burden of showing that a grant of the transfer ap- 
plication would serve the public interest would have been on the applicant, 
and the Morgan Murphy interests would have had no authority to operate 
the Marinette stations pending the outcome of the hearing thus ordered. 


Although recognizing in the opening paragraph of its Memorandum 
Opinion and Order of May 19, 1958 (R. 276), that appellant had invoked 
Section 405 as well as Section 309(c), the Commission to all intents and 
purposes subsequently treated appellant's Protest and Petition for Recon- 
sideration as nothing more than a protest under Section 309(c), and 
disregarded appellant's broader rights under Section 405. It did not 
consider, independently of Section 309(c), whether it had originally erred 
in granting the transfer application without hearing, and whether "in its 
discretion" it should grant "rehearing" and vacate the March 19, 1958 


grant. Except for the limited relief allowed under the protest provisions 
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_ of Section 309(c), the broader relief available under Section 405 was 
disregarded, and the Section 405 portion of appellant's Protest and Peti- 
tion for Reconsideration, except to the extent granted under Section 309(c), 
was "denied in all other respects” (R. 283, para. 16). 


As shown under point I, the Commission erred in making the ori- 
ginal grant of March 19 "without hearing."" Capitol Broadcasting 
Company v. Federal Communications Commission, supra. Accordingly, 
it was an obvious abuse of discretion not to correct that error on peti- 

- tion for reconsideration, by vacating the grant, by refusing to permit 
the transfer to operate the station in the interim, and by not placing on 
the applicant the burden in the hearing thus ordered of showing that a 


_ grant would serve the public interest. 


The erroneous action of March 19 granting the transfer application 
without hearing was not mooted or cured by subsequent action granting 
lesser relief under Section 309(c). Following the grant without hearing 
on March 19, appellant, like Capitol Broadcasting Company, could per- 


haps have appealed directly to this Court. However, to avoid any juris- 


dictional question on that score, not being a "party" to the grant, 
appellant sought reconsideration under Section 405; it also sought relief 
under Section 309(c) (R. 161-189). The relief sought under Section 405 
was denied in its entirety (R. 283, para.16). This was error, and appel- 
lant has not been accorded the full extent of relief it sought and should 
have been granted under Section 405. 


The fact that the protest proceeding is still pending before the 
Commission does not foreclose an appeal at this juncture from the 
_ Commission's action of March 19, 1958 granting the application without 
hearing, and its action of May 19, 1958 refusing to reconsider and set 
that grant aside under Section 405. 47 USC Sec. 402(b)(3) and (6). This 
Court has entertained appeals under Section 402(b) of the Act from 


1 = z oon te 

Red River Broadcasting Co. v. Federal Communications Commission, 69 
U.S. App. D.C.1, 98 F.2d 282 (1938); cf. GericoInvestment Co. v. Federal 
Communications Commission, 99 U.S. App. D. C. 379, 380-381, 240 F.2d 410 (1957). 
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actions denying protests where the reconsideration portion of the 
pleading was still pending. Telecasting, Inc. v. Federal Communications 
Commission, Case Nos. 12841 and 12938 (see Orders of October 28, 1955 
granting a stay and of February 10, 1956 refusing to dismiss appeal from 
denial of protest with reconsideration portion of pleading still pending 
before Commission). Conversely, it has entertained appeals from a 


denial of reconsideration where protest proceedings were still pending 


before the Commission. Community Telecasting Company v. Federal 
Communications Commission, Case No. 13872 (appeal filed May 10 and 


stay denied May 19, 1957 from order denying rehearing, but scheduling 
oral argument on portions of protest for May 20, 1957). 


Accordingly, appellant is in a position to urge at this juncture 
that the transfer grant made without hearing on March 19, 1958 was 
erroneous, and that the Commission's subsequent refusal to reconsider 
and set aside that grant under Section 405 was also erroneous. Both 
those actions are, of course, embraced in the instant notice of appeal. 
The fact that the Commission may at a later date, as a result of the pro- 
test hearing under 309(c), set aside the transfer grant and order at that 
point the control of M & M company to be returned to the -transferors, 
does not and will not cure the error inherent in the original grant made 
without hearing on March 19, 1958, the attendant error of allowing the 
transferees to take over control of the corporation, and the subsequent 
error of allowing the transferees to remain in control -- all to the 
detriment and aggrievement of appellant and all of which would have 
been avoided if the original grant had not been made without hearing, or 
if that grant had subsequently been set aside by granting reconsideration 
under Section 405. 
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Il. 


IN SUBSEQUENTLY REFUSING TO POSTPONE THE 
EFFECTIVE DATE OF THE MARCH 19 GRANT AND 
TO PLACE ON THE APPLICANT THE BURDEN OF 
PROOF, AS REQUIRED BY 47 U.S.C. SEC. 309(c), 
THE COMMISSION ALSO COMMITTED REVERSIBLE 
ERROR. 


As shown under Point I supra, the Commission committed rever- 


- sible error in granting the transfer application without hearing, and as 
shown under Point II, supra, the Commission likewise committed rever- 
sible error in treating appellant's Protest and Petition for Reconsideration 
as nothing more than a protest under Section 309(c), and in treating that 
section of the Act as co-extensive with the reconsideration provisions 
of Section 405. If we be right on these points, there is no need for the 
Court to pass on the matters raised under the instant heading (Point Ii). 


But even if the Protest and Petition for Reconsideration, recog- 
nizedly filed under Sections 309(c) and 405 (R. 276, para. 1), be treated 
solely as a protest under Section 309(c), the Commission further erred: 
(1) in placing on the protestant the burden of proving the matters speci- 
fied in the hearing issues, rather than in placing on the applicant the 
burden of showing that a grant would serve the public interest; and, 
more patently, (2) in refusing to postpone the effective date of the trans- 
fer grant (and returning control to the transferors) while a hearing was 


being held on the issues therein "specified." 


1. In its Memorandum Opinion and Order of May 19, 1958 the 
Commission recognized that appellant was a "party in interest" within 
the meaning of Section 309(c), that the matters raised in its protest 
were not "demurrable" under Section 309(c) as amended in 1956 (47 
U.S.C. Sec. 309(c)), and that an evidentiary hearing was required 
(R. 276-286). That the eight issues there specified raised matters of 
real importance (R. 283-284) and that the protest stated those matters 
"with particularity" (R. 166-189) seems apparent from a mere reading 
of the protest and the issues. 
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Although appellant was able to buttress its objections with 
substantial supporting data (outlined in its pleading of April 18, 1958, 
not to mention its earlier pleading of February 4, 1958), it was appar- 
ent that the issues called for data more peculiarly within the knowledge 
of the transferors, the transferees and the licensee (i.e., the applicant) 
than the protestant. Those matters (multiple ownership, undue concen- 
tration of mass media,trafficking and unauthorized relinquishment of 


control) were obviously germane to any proper public interest deter- 


mination. Without expressly indicating why the burden of proof should 
be placed on protestant rather than the applicant (other than expressing 
in advance of the hearing an opinion on the probabilities of the original 


grant not ultimately being set aside --- in connection with appellant's 
request that the effective date be postponed), the Commission sum- 
marily directed that "The burden of proceeding with the introduction of 
evidence and the burden of proof as to each of the above issues shall be 
on the protestants" (R. 284, para. 16). 


Section 309(c) as amended in 1956 indicates that the Commission 
may "redraft" the issues urged by the protestant, may prescribe 
“further issues" of its own, and may adopt as its own any of the issues 
resulting from matters specified in the protest. Section 309(c) states 
that where the Commission specifies "further issues" or adopts certain 
issues as its own, the burden of proceeding and the burden of proof 
with respect to such issues is on the applicant. Section 309(c) further 
states that "with respect to issues resulting from facts set forth in the 
protest and not adopted or specified by the Commission on its own 
motion, both the burden of proceeding with the introduction of evidence 
and the burden of proof shall be on the protestant" (47 U.S.C. Sec. 
309(c)). 


None of the issues proposed by the protestant was rejected by the 
Commission. Each of the issues proposed was "specified" but not 
“adopted” by the Commission. Section 309(c) lays down no criteria to 
be followed by the Commission in determining which issues it will adopt 
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as its own, and which it will specify without adopting them as its own. 

_ Such silence cannot be construed as a grant of carte blanche authority 

_ by Congress to the Commission to make such determinations on mere 
"whim." The matters raised in the protest (if proved) were highly perti- 
| nent to the public interest; they were exceptionally well documented 

| considering the fact that they related to matters peculiarly within the 

_ knowledge of the applicant; they constituted, we submit, a prima facie 

| showing. Under these circumstances it was arbitrary for the Com- 


- mission to refuse to adopt or specify these issues as its own (parti- 
_ cularly Issues 1, 2, 5 and 7), calling for factual data which the 
| applicant was in the best position to supply. 


2. Whatever be thought of the Commission's action placing on 

| the protestant the "burden of proceeding" and "burden of proof", its 

_ refusal to postpone the effective date of the March 19 grant and to re- 

| quire a return of the stations to the transferors while the hearing there 
ordered was being held seems indefensible. Promptly after the grant 

| was made, appellant formally notified the parties to the transfer appli- 
_ cation of the fact that it was preparing and would file a protest within 
the 30-day period specified by Section 309(c), thus placing the parties 
on notice that if they consummated the transfer they did so at their own 
risk (R. 160). That pleading to which the parties were thus alerted, 

_ was filed in due course, along with a request that the grant be stayed 

_ and that the stations be returned to the transferors pending the outcome 
of the hearing. (R. 161-189). 


As originally worded, a postponement of the effective date of a 
_ nonhearing grant protested under Section 309(c) was mandatory, "unless 
) the authorization involved is necessary to the maintenance or conduct 

of an existing service in which event the Commission shall authorize 
| the applicant to utilize the facilities or authorization in question pending 
the Commission's decision after hearing.” As revised in 1956 a post- 
_ ponement of the effective date is mandatory, "unless the authorization 


_ involved is necessary to the maintenance or conduct of an existing 
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service, or unless the Commission affirmatively finds for reasons set 
forth in the decision that the public interest requires that the grant re- 


main in effect." 


That the Commission, under Section 309(c), does not have un- 
limited authority to make any "affirmative finding" it sees fit and thus 
refuse to postpone the effective date of the grant or to restore the status 
quo ante, is clear from the actions of this Court in the WGMS matter. 
Smith v. Federal Communications Commission, 101 U.S. App. D. C. 109, 
247 F.2d 100 (1957). There, affirmative findings which the Commis- 
sion purported to make under section 309(c) were deemed inadequate by 
this Court. Here, the Commission's action was equally arbitrary. It 
found that "the facts before the Commission, and the Commission's 
records, indicate that the [television] station is in a precarious financial 
condition and that they support the likelihood of the station term inating 
its operations and thus depriving the community [Marinette ] of its only 
local television station, a result which would be contrary to the public 
interest" (R. 283, para. 13). 


Mirabile dictu! On September 13, 1957, at the request of M & M 
the Commission instituted a rule-making proceeding looking toward the 
deletion of Channel 11 in Marinette and the shift of that frequency to 
Green Bay (Docket No. 12254), action which would deprive Marinette 
"of its only television station, a result which [so the Commission here 
states] would be contrary to the public interest" (see R. 277, para. 3). 


Furthermore, on what facts and representations did the Commis- 
Sion conclude that the television station (as distinguished from M & M) 
was in a “precarious financial condition, " so much so as to "support 
the likelihood of the station terminating its operation"? What it quoted 
immediately before reaching this conclusion, (R. 282, para. 13) were un- 
Sworn representations made by counsel for the transferees (R. 2308S), 
rather than allegations by the transferors. They, rather than the trans- 
ferees, were the ones in the best position to state whether they could 


continue to operate the TV station with the profits from the AM operations, 
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_or by further loans from the existing stockholders while a hearing was 
being held. What representations did the transferors make on this score, 


in response to appellant's request (R. 161-165) for a stay of the grant? 


The closest they come to asserting any financial inability to con- 
tinue the operation of the station while a hearing was being held on the 


transfer application was a statement that "a very real risk is present 


that the Company in its current condition cannot long continue to operate" 


(R. 209-210). This assertion was made after submitting a balance sheet 
of M & Mas of March 31, 1958 showing that the profits from the AM 
operation were taking care of the television deficits, even with some 
reserve for depreciation (R. 209). The biggest indebtedness was an 
RCA note for equipment, with RCA not pressing for payment (R. 209). 
Elsewhere the transferors asserted that they had been unable "to make 
the bold improvements and long-range planning necessary because of 
the obvious need of conserving cash to pay the day-to-day debts of 
operation" (R. 210). These statements are a far cry from an allegation 
that the television station would have to terminate its operations while a 
hearing was being held on the transfer application. 


As brought out by appellant in response to the foregoing alle- 
gations, the balance sheets which the transferors thus submitted showed 
that M& M made money during the first three months of 1958, with the 
profits from the AM station exceeding the loss shown for the TV opera- 
tion (R. 268). Furthermore, it was by no means clear that Messrs.. 
Stang and Goldberg had theretofore fully advanced the $200, 000 for 
which they were committed under the Loan Agreement of July 19, 1957 
(R. 269). 


In predicating its “affirmative finding’on representations made 
by the transferees, regarding the transferors' ability to operate the 
_ station while the hearing was being held, the Commission's action can 
only be characterized as “arbitrary''and a flat disregard of the basic 


Congressional intent that, barring unusual circumstances, a nonhearing 
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grant be suspended while a hearing is being held, so that the protestant 
will not be confronted with a "fait: accompli." 


The arbitrary character of the Commission's affirmative finding 
in this case, that the television station might be forced to suspend 
operations if the transfer grant was stayed, is further highlighted by 
action taken in another transfer case decided a few months later -- 
where the television station was clearly floundering, where it needed 
additional money for operation purposes, where the transferees had 
taken over the station, but where the effective date of the transfer grant 
was postponed and the transferee was ordered to restore control to the 
transferor while the protest hearing was being held. James A. Saunders 


(Transferor), RR , reprinted as Appendix A hereto. 


A refusal by the Commission to postpone the effective date of a 
transfer grant, while a protest hearing is being held, is reviewable by 
this Court under 47 U.S.C. Sec. 402(b) in advance of a final decision 
by the Commission on matters specified in the protest hearing. Van 
Curler Broadcasting Corp. v. Federal Communications Commission, 
96 U.S. App. D.C. 184, 225 F.2d 23 (1955). 


CONCLUSION 


It has been shown, in view of the serious and substantiated alle- 


gations contained in appellant's petition of February 4, 1958 asking 


that the transfer application be designated for hearing, that the Com- 
mission erred in granting that application without hearing, and in 
subsequently refusing to set that grant aside under 47 U.S.C. Sec. 405. 
It has been further shown that the Commission likewise erred in refusing 
to postpone the effective dates of its grants under 47 U.S.C. Sec. 309(c), 
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in not ordering the stations returned to the transferors while the 
hearing was being held, and in not placing on the applicant the burden 
of proving that a grant would serve the public interest. Accordingly, 
appellant asks that the March 19, 1958 grant be set aside, and that 
control be restored to the transferors, pending a hearing on whether 


a grant of the transfer application would serve the public interest, 
convenience and necessity (47 U.S.C. Sec. 310b)). 


Respectfully submitted, 


JAMES A. McKENNA, JR. 
VERNON L. WILKINSON 
JOSEPH M. KITTNER 


McKenna & Wilkinson 
1735 DeSales Street, N. W. 
Washington 6, D. C. 


Counsel for 
VALLEY TELECASTING COMPANY 


October 1, 1958 
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FCC 58-809 
61839 


BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


In re Application of 


JAMES A. SAUNDERS 
(TRANSFEROR) 


and 


WILLIAM F. JOHNS, JR. 
(TRANSFEREE) 


For Transfer of Control of 
Sioux Empire Broadcasting 
Company, Inc., Licensee of 
Station KIHO, Sioux Falls, 
South Dakota 


DOCKET NO. 12578 
File No. BTC-2792 


a Ne Ne Ne Nee Nee Ne See Nee ee ee ee 


MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioners Hyde, Bartley, ( Craven, Ford and 
Cross absent. | 


1. |The Commission has before it for poveiderstien (a) a "Protest" 
filed on July 25, 1958, pursuant to Section 309(c) of the Communications 
Act of 1934, as amended, by KISD,Inc., licensee of standard broadcast 
station KISD, Sioux Falls,South Dakota directed against the C ommis- 
sion's action of June 26, 1958, granting without hearing the above- 
entitled application; (b) an "Opposition to Protest" filed by the appli- 
cants herein on August 4, 1958; and (c) a "Reply" to said "O pposition" 
filed by KISD, Inc., on August 8, 1958. 

2. Commission records indicate that Station KISD operates on 1430 
ke with power of 250w. Station KIHO, Sioux Falls, South Dakota operates 
on 1270 kc with power of 1kw. The above application requests Commis- 
sion consent to the proposed sale of 51% of the outstanding stock of Sioux 
Empire Broadcasting Company from James A. Saunders to William F. 
Johns, Jr. Commission records indicate that the transferee, Johns, 
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currently owns 30% of the outstanding stock of the licensee corporation. 
He was until recently 2 72% owner of Station KMNS, Sioux City, lowa 
and presently owns 51% of Station WOSH (FM & TV), Oshkosh, Wisconsin 
and 51% of Station KRIB, Mason City, Iowa. On July 28, 1958, the Com- 

_ mission was notified through the filing of an ownership report that the 

_ above transaction was consummated. 
3. In its protest, protestant alleges, in substance, that it is the li- 
censee of Station KISD, Sioux F alls, South Dakota, and is in direct compe- 
tition with Station KIHO for advertising revenues, as well as for personnel, 
program materials and other things necessary to the successful operation 
of a broadcasting facility; that it will suffer economic injury as a result 
of the grant of the above-entitled application because control by William 
F. Johns, Jr. enables KIHO to compete more effectively against KISD; 
that Johns now owns or has operating control of Station WOSH, Oshkosh, 
Wisconsin, Station WMIN, St.Paul, Minnesota, and Station KRIB, Mason 


City, Iowa; that Johns has the opportunity to utilize personnel, materials 


and programming for KIHO in common with one or more of his other sta- 
tions and to offer the facilities of KIHO in combination with one or more 
of his other stations at lower combined advertising rates; that during the 
past year when Johns exercised common control of Stations KMNS, Sioux 
City, Iowa and KIHO, Sioux Falls,South Dakota, he offered the facilities 
of the two stations in combination at lower combined rates calling them 
the "Twin Siouxs"; that Johns has actually assumed and exercised full 
control over KIHO during the whole period from September,1957 to date; 
that during October and November, 1957 because of the "grandiose" 
claims regarding the desirability of KIHO under its new management, 
KISD lost several regular advertising accounts to KIHO and had begun to 
lose some of the advertising revenues it normally obtains on an inter- 
mittent basis; and that Johns abused Commission processes in prior appli- 
cations only to withdraw when pertinent facts were brought to the atten- 

_ tion of the Commission. 
4. The protestant further alleges that Johns has been conducting dis- 
honest prize-aw arding contests through KIHO and has manifested a radi- 
cal degree of financial irresponsibility in his relationships w ith local 
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advertisers; that Johns has contracted to purchase Saunders' 51% interest 
without cash consideration; that he is merely relieving Saunders of his 
obligation on two notes for a total of $9,000; that the balance sheet of the 
licensee corporation reveals that it is insolvent and cannot meet its cur- 
rent obligations; that, on information and belief the bulk of liabilities are 
now long past due; that the corporation will need sizable additional re- 
sources to cover both operating costs and installment payments on $56,000 
in deferred obligations; that, if the corporation is to survive, it must be 
"primed" with cash and that cash can come from only one source, Johns, 
himself; and, that his personal balance Sheet shows only $4,000 in quick 
assets. 

5. The protestant further claims that Johns has stated that he w ill 
finance the operation of KIHO out of the proceeds of the sale of KMNS; 
that by his own estimate he expects to receive a total of $86,400 for his 
interest therein; that on three different occasions Johns has told the Com- 
mission that he intends to use the proceeds from the sale of KMNS to 
finance his acquisition of his parents’ interests in WMI), St. Paul, 
Minnesota; that in his contract to acquire WMIN, Johns is obligated to pay 
$60,000 cash at closing with deferred payments of an additional $17,200, 
of which $11,000 will fall due within the first year; that the balance sheet 
of WMIN reveals that it has sustained a total operating deficit of $32,000 
and has a net worth of minus $16,000; that in his contract to acquire Sta- 
tion KRIB, Mason City, Iowa, Johns has incurred obligations payable with- 
in one year in the amount of $12,000; that the foregoing leads to the ines- 
capable conclusion that Johns will have a total of "nothing" to apply to 

the needs of KIHO and will be unable to satisfy the notes he has assumed 
from Saunders if he is also to meet all his other commitments as they 
fall due; and, that it is apparent that there is a serious question whether 
Johns possesses the minimum financial qualifications to earn the Com- 
mission's approval of his exercise of ownership and control of KTHO. 

6. The protestant then sets forth that Johns' proposal for future pro- 
gramming merits a close look by the Commission because he proposes 
86.2% for entertainment, 6.7% for news and 4.4% for religious program- 


ming, leaving the "grand" sum of 2.7% for agriculture, education, dis- 
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- cussion, talks and other programs; that he proposes nothing at all for 
either agriculture or talks; that his proposed schedule for a typical week 
reveals that every program characterized as other than entertainment, 
religion or news is scheduled for Sunday morning; and that the Commis- 
sion should not grant the application without first calling upon Johns to 

_ show wherein this program proposal will serve the needs and interests 
of the public. 

7. It is further claimed that actual control of the licensee of KIHO 


was abandoned by Saunders and has been assumed and exercised by Johns 


continuously to date (except during the period between November 1,1957 


and January 14,1958 when Johns had C ommission authority to exercise 
control); that factual allegations concerning this unauthorized assumption 
of control are set forth in a previous protest filed on November 20,1957 
and incorporated herein by reference; that said allegations set forth that 
Johns installed Robert J. Flynn (formerly General Manager of Johns' 
station KMNS, Sioux City, Iowa) as General Manager of KIHO; that Flynn 
was replaced by Vincent Casey, who was subsequently replaced by LeRoy 
Okerlund and then by James R.Duryea ; that the local general managers of 
KTHO from September 1957 to date have been agents of Johns and never 
of Saunders; that Johns had all checks for salaries and bills sent to him 
in St. Paul for signature; that with respect to the winners of cash prizes 
in KIHO contests, Johns indicated for which winners checks were to be 
draw n; that the bookkeeper was required to obtain personal approval of 
Johns before making a substantial withdrawal from the station's bank 
account; and that, on information and belief, promotional literature was 
regularly received from Johns' other stations with instructions to use 
certain materials whenever possible (such as music lists, program ma- 
terials, etc.). The protestant then describes in detail the station's ques- 
tionable practices and manipulations with regard to conduct of contests 

in which the listening audience participated for cash prizes. T hese con- 
tests included bingo, top ''20" musical selections for a week and a 
treasure hunt, the prizes for which ranged in value from $5.00 to 
$10,000.00. 
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8. The protestant further alleges, on information and belief, that 
Johns has never contributed any money toward the operations or the 
obligations of KIHO; that the station has been kept in a perpetual state of 
financial distress; that as a consequence, creditors are dunning the manage- 
ment constantly and that Johns imposes upon his local managers the prin- 
cipal duty to put off creditors; that the station's bank account has been 
overdrawn almost invariably at one point to the extent of $7, 000; that 
Salary checks to KIHO employees have been returned because of insufficient 
funds; that prize winners were paid only after making repeated demands 
on the management and some were never paid; that during November and 
December 1957, it was a common practice to broadcast fewer spot announce- 
ments than the total number for which advertisers had contracted; that in 
view of the foregoing, there is a substantial question whether Johns pos- 
sesses the character qualifications to be the owner and operator of KIHO 
and there is an equally substantial question whether the license for KIHO 
should not be revoked. Attached to the Protest is an affidavit of Vincent 
Casey alleging control of the station by Johns. 
9. In its prayer for relief, protestant requests the Commission to en- 
ter an order staying the effectiveness of its grant of the above-entitled 
application, directing a re-transfer of control from Johns to Saunders, 
and that the application be designated for hearing upon issues specified 
by it. 
10. In their opposition to the protest, James A. Saunders and William 
F. Johns concede that the protestant has standing to file a protest under 
Section 309(c) of the Communications Act. With respect to the facts and 
matters complained of in the protest, they first set forth a history of past 
activities and then allege, in substance, that when a prior application for 
Commission consent to the transfer of control of Station KIHO was pro- 
tested, Mr. Johns withdrew, feeling that it was better to have a minority 


interest than to incur the expense of a hearing and the resulting uncertain- 
ties; that the attack upon the financial qualifications of William F. Johns, 
Jr. and the licensee indicates a lack of understanding by the protestant 


of the nature of the financial arrangement between the parties; that when 
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the Commission ordered the transfer of control of KIHO returned to Mr. 
_ Saunders, Mr. Saunders did not have the cash available that Mr. Johns 
had paid him for the 51% stock interest, whereupon, Johns accepted the 


promissory note from Saunders for the original cash purchase prize; that 
there is every reason to believe with sound management, the licensee cor- 
poration will be able to pay off existing notes; that the business of the 
station has taken an up-turn since Mr. Johns re-acquired control and em- 
ployed a new manager; that the protestant's statement that "the merest 
glance at the balance sheet of the licensee corporation reveals that it is 
insolvent" is untrue since the Commission obviously would not have ap- 
proved the application if the balance sheet had indicated that the corpora- 
tion was insolvent; that none of KIHO's creditors have brought suit against 
it or threatened to do so but rather have indicated a willingness to cooperate 
with Mr. Johns in his efforts to improve the station's financial position; 
that the continued operation of the station under Mr. John's supervision 
offers the station's creditors the greatest hope of being paid; that there is 
no “pressing need” for any large sum of money to cover the excess of 
current liabilities over current assets; that while some of the current 
liabilities are past due, the station is under no pressure to meet them at 
once and that William F. Johns, Sr. is willing to lend the corporation or 
William F. Johns, Jr. up to $100, 000, if necessary; and that John's other 
station, KRIB is now operating at a profit. 

11. The opposition further alleges that the programming criticized is 
Mr. John's proposed programming rather than actual programming; that 
the Commission considered the programming when it acted upon the appli- 
cation; that it is, in the opinion of Mr.Johns, the only type of programming 
that will be successful in the Sioux Falls market; that KISD, when it hired 
Vincent Casey, adopted in toto the program format and programming 
methods of KIHO; that with respect to the unauthorized transfer of con- 
trol, no major decisions regarding the operation of the station were to be 
made without the approval of Mr.Saunders; that Mr. Flynn's transfer from 
KTIHO to WMIN was made primarily because Mr. Flynn wanted to move to 
St. Paul; that Mr.Saunders, while authorizing the station manager to take 
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up with Mr. Johns the operational problems of the station, made it abun- 


dantly clear that no major decisions were to be made without his knowledge 


and approval; that many of the charges made are stated as “allegations on 
information and belief"; that the station's auditor discloses that at no time 
was the station's account overdrawn by more than $1, 000; that no checks 
were returned without payment prior to the time when Casey was manager; 
that the station's financial problems began when Casey became manager; 
that Casey commenced the "Bingo" contest without the knowledge or ap- 
proval of either Mr. Saunders or Mr. Johns; that Mr. Flynn was authorized 
to sign checks; that the contests conducted by the station were not manip- 
ulated nor dishonestly conducted; that spot announcements were never re- 
moved or deleted from an advance log except for good reason; and that 
there is no basis for questioning the character qualifications or the finan- 
cial responsibility of William F. Johns, Jr. or the financial qualifications 
of the licensee of KIHO. 

12. In support of their allegations, the applicants submitted sworn state- 
ments (a) by James A. Saunders setting forth that he gave Johns permission 
to undertake the day-to-day operations of the station, while remaining in 
control; (b) by Robert J. Flynn stating that Mr. Saunders controlled the 
station; (c) by the Program Director of KIHO regarding the contests con- 
ducted by the station; (d) a letter from The New American Bank of Osh- 
kosh, Wisconsin attesting to the character of Mr. Johns; (e) a letter from 
William F. Johns, Sr. agreeing to lend his son $100, 000; and (f) other 
material regarding Mr. Johns' character. The opposition concludes by 
urging, in substance, that a further reversal of control of the station, with 
the resulting disruption of the station's business and the adverse effects 
upon the confidence of employees, advertisers, and creditors would al- 
most certainly prove disasterous to the station; that there can be no doubt 
that the station serves the public interest and that the Commission has 
twice found that the public interest would be served by the transfer of con- 
trol from James A. Saunders to William F. Johns; and that the protest of 
KISD, Inc. should be denied. 
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13. Inits Reply, protestant urges, in substance, that the applicants 
have left unresolved the questions raised in the protest concerning finan- 
cial qualifications, programming, unauthorized transfer of control, con- 
tests, spot announcements and other qualifications; and that a stay of the 
_ protested grant is required. 
14. In view of the facts alleged in the protest that the protestant is 
_ the licensee of Station KISD, Sioux Falls, South Dakota, where Station KIHO 
is located; that the two stations are in direct competition for advertising 
revenues; and that KISD has suffered and will suffer economic injury as 
a direct result of the assumption of control of Station KIHO by William F. 
Johns, Jr., we find the protestant to be a "party in interest" within the 
meaning of Section 309(c) of the Communications Act of 1934, as amended. 
Camden Radio, Inc. v. FCC, 94 U.S. App. D.C. 312, 220 F.2d 191; In re 
General-Times Television Corporation, 13 Pike & Fischer RR 1049; FCC 
v. Sanders Brothers, 309 U.S. 470. We find further that the protestant has 
specified with particularity, within the meaning of Section 309(c), the facts 
upon which it relies and which it contends show that a grant was impro- 
perly made or otherwise would not be in the public interest. Accordingly, 
- the above-entitled application will be designated for an evidentiary hearing. 
15. Issue "8" proposed by the protestant reads as follows: 

"8. To determine, in light of the evidence adduced under the 

foregoing issues, whether the licensee of station KIHO should 

be ordered to show cause why its license should not be revoked." 
The Commission's authority to revoke a station license is based on the 
provisions of Section 312(a) of the Communications Act of 1934, as amen- 
ded. Section 312 does not create rights in third parties but gives to the 
Commission complete discretion in the exercise of the powers granted 
thereunder. In re Guif Television Company, 11 Pike & Fischer RR 460; 
_ In the Matter of Petersburg Television Corporation, 12 Pike & Fischer 
RR 1395. Issue "8" presented above is not a triable issue inasmuch as a 
revocation proceeding is a matter which is left solely to the discretion of 


- the Commission. If the Commission finds grounds, after hearing, to 


institute revocation proceedings it may do so at that time. Accordingly, 
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said issue is being deleted. As to the other issues, we are not adopting 
any of them, and the burden of proof thereon, both in proving the facts 
alleged and in demonstrating their materiality and relevancy will be on 
the protestants. 
16. We turn now to the question of whether we should stay the effective 
date of the grant in question. Section 309(c) presents trro tests controlling 
the question when the Commission may authorize the applicant to utilize 
the facilities or authorization in question pending decision after hearing. 
The first is when the Commission can find that the "authorization invol- 
ved is necessary to the maintenance or conduct of an existing service." 
The second test is when the Commission can affirmatively find "for 
reasons Set forth in the decision that the public interest requires that the 
grant remain in effect." The Commission does not believe that the facts 
before it permit a finding under either of the above provisions. The in- 
ability of the transferor to resume control of the station has not been es- 
tablished. Therefore, cessation of the broadcast service of KIHO has not 
been shown to be inevitable under the circumstances. The change in the 
position of the parties was a voluntary one, effectuated with full knowledge 
that the grant remained subject to protest by any party in interest for a 
period of 30 days. Furthermore, a previous Commission action of 


October 30,1957, granting without hearing an application (in which the 


same parties were involved) for transfer of control of Ware Broadcasting 
Corporation (former name of the present licensee) was protested and the 
Commission at that time ordered a stay of the effective date of the grant. 
The applicant was on notice that a change in the status quo might result 
in the conditions alleged in the opposition, i.e. disruption of the station's 
business and adverse effects upon the confidence of employees, adver- 
tisers and creditors. While we appreciate the extent to which private in- 
terests will be affected by a stay of our grant, we are of the view that such 
circumstances were not within the contemplation of Congress when it pro- 
vided for a "public interest" finding by the Commission to support an 
avoidance of a stay. 
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17. In light of the above, IT ISORDERED, That, pursuant to Section 
309(c) of the Communications Act of 1934, as amended, effective im- 
mediately, the effective date of the grant of the above-entitled application 
IS POSTPONED pending final determination by the Commission in the 
hearing ordered below with respect to the protest herein; that said protest 
IS GRANTED to the extent provided for below and IS DENIED in all other 
respects; and that the above-entitled application IS DESIGNATED FOR 
EVIDENTIARY HEARING at the offices of the Commission in Washington, 
D.C. on the following issues: 
(a) To determine whether William F. Johns, Jr. possesses 
the financial qualifications to be the transferee of control of 
station KIHO. 
(b) To determine whether the programming proposed for 
Station KIHO by the above-entitled application will serve 
the needs and interests of the residents of Sioux Falls and 
its environs. 
(c) To determine whether control of station KIHO was trans- 
ferred to or assumed by William F. Johns, Jr. in violation 
of Section 310(b) of the Communications Act of 1934, as 
amended. 
(a) To determine whether control of station KIHO was exer- 
cised by William F. Johns, Jr., instead of by James A. 
Saunders, in violation of the Commission's order stated 
at paragraph 21, of its Memorandum Opinion and Order of 
December 18, 1957 in Docket 12272. 
(e) To determine whether, under the control of William F. 
Johns, Jr., station KIHO has been operated with practices 
calculated to deceive or to defraud listeners and advertisers 


in Sioux Falls and its environs. 


(f) To determine whether Wiliiam F. Johns, Jr. possesses 


the character qualifications to be the transferee of control 
of station KIHO. 

(g) To determine, in light of the evidence adduced under 
the foregoing issues, whether the grant of the above-entitled 
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application serves the public interest, convenience and 

necessity. 
The burden of proceeding with the introduction of evidence and the burden 
of proof as to each of the above issues shall be on the protestant. 
18. IT IS FURTHER ORDERED, That, the protestant and the Chief, 
Broadcast Bureau are hereby made parties to the above-entitled pro- 
ceedings and that: 

(a) The hearing on the above issues is to commence at a 
time and place and before an Examiner to be specified in a sub- 


Sequent order; and 


(b) The parties to the proceeding herein shall have fifteen 

(15) days after the issuance of the Examiner's decision to file 

exceptions thereto and seven (7) days thereafter to file replies 

to any such exceptions; and 
(c) The appearances by the parties intending to participate 

in the above hearing shall be filed not later than September 8, 

1958. 

19. ITIS FURTHER ORDERED, That, the transferred 51% of 
the stock of the licensee herein and the control of station KIHO be re- 
turned by William F. Johns, Jr., to James A, Saunders within 30 days 
of the date of this order. 

FEDERAL COMMUNICATIONS 
COMMISSION 
/s/ Mary Jane Morris 
Secretary 
Adopted: August 20, 1958 
‘Released: August 21, 1958 
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STATEMENT OF QUESTIONS PRESENTED 


The sole question presented by this case, in the opinion 
of appellee, is the following: 
Whether the Commission exceeded its authority under 


Section 309(c) of the Communications Act in refusing to 


postpone the effective date of its grant herein pending 


hearing and decision on appellant's protest and petition 

for reconsideration. 

Appellant’s brief presents and argues the following 
additional issues: 

1. Whether the Commission erred in originally 
granting without hearing its consent to the transfer of 
control involved herein. 

2. Whether the Commission erred in subsequently 
refusing to set aside its grant when it designated 
appellant*s protest and petition for reconsideration 
thereof for hearing. 

3. Whether the Commission erred in placing the 
burden of proof on the issues designated for hearing 
upon the appellant. 

In the opinion of appellee, these three issues are not 


properly before the Court. 
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The Commission‘’s refusal to stay the effettive- 
ness of its grant herein was a proper exercise 
of its authority. 


The validity of the Commission's action placing 
the burden of proof on the issues designated 

for hearing is not properly before the Court; in 
any event, that action was free from error. 


Appellant’s attacks on the validity of the 
Commission's original grant to intervenor and 
on its refusal to set that grant aside on 
reconsideration are not properly before the 
Court and are, in any case, without merit. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,524 
VALLEY TELECASTING COMPANY, 
Appellant, 
V. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee 


M & M BROADCASTING COMPANY, 
EVENING TELEGRAM COMPANY, ET AL... 
and 


WILLIAM E. WALKER, ET AL., 
Intervenors. 


APPEAL FROM DECISIONS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 
COUNTERSTATEMENT OF THE CASE 


Appellant*s statement of the case is highly argumentative. 
The following counterstatement is submitted in the belief that 
the convenience of the Court will be served by a brief, unargu- 
mentative statement of the essential facts of the instant 
controversy. 

The M & M Broadcasting Company, Inc. (hereinafter "M & M") 
is the licensee of standard Station WMAM and television Station 
WMBV-TV in Marinette, Wisconsin. Appellant Valley Telecasting 


Company (hereinafter “Valley” or “appellant”) is the licensee 


of television Station WFRV-TV in Green Bay, Wisconsin, which is 
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approximately 50 miles southwest of Marinette. WMBV-TV, which 
broadcasts on Channel 11, is Marinette'’s only operating tele- 
vision station. WFRV-TV, on Channel 5, and WBAY-TV, on j 
Channel 2, are Green Bay’s operating television mate 
The service areas of all three stations overlap to a consider- 
able degree and all three are in substantial competition with 
one another. (R. 167) Each is affiliated with one of the 
major television networks (Ibid.). 

On various occasions in the past, €ither M& M or Valley 
has opposed the Commission's grant of authority to the other 
party (See R...213-20, 246-9.) In 1956, the stockholders of 
M & M sought to transfer control of that corporation to the 
Guild Films Company, Inc. and requested Commission consent to 
the transfer pursuant to Section 310(b) of the Communications 
Act (47 U.S.C. §310(b)). The Commission’s grant of this applica- 
tion without hearing was protested by Valley, and the Commis- 
sion stayed the effectiveness of its grant when it designated 
the Valley protest for oral argument. William E. Walker, et al., 14 


R.R. 526. After oral argument, the Commission denied the 


Valley protest on its merits and reinstated the effectiveness 


of its grant of consent to the transfer. William E., Walker, 


et al., 15 Pike & Fischer, R.R. 177. During the pendency of 


the proceeding, however, various conditions had changed and 


1/ Under the Commission’s present Table of Television 


Assignments, UHF Channel 70 is also assigned to Green Bay 
and UHF Channels 32 and 38 are also assigned to Marinette. 
See 47 C.F.R. §3.606, 1 Pike & Fischer, R.RB., p. 53:609. 
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Guild Films refused to consummate the transfer. (See R. 217-8.) 
On September 13, 1957, M& M petitioned the Commission to 

shift Channel 11 from Marinette to Green Bay, alleging that 

Marinette, which has a population of 14,178 Se 

not support a local television station, particularly in view 

of its proximity to Green Bay, which has a population of 

52,735 persons and whose metropolitan area has a population of 

98,314 persons. On November 20, 1957, the Commission instituted 

rule making proceedings upon this request because of its desire 

for the views of interested parties and the data which might 

be presented by such parties. 22 F.R. 9485. On November 26, 

1957, however, the stockholders of M& M entered into a con- 


tract for the transfer of control of that corporation to the 


intervenors Evening erro poesia Norman M, Postles and 
3 


Walter C. Bridges (R. 29). Both the existing and proposed 
stockholders of M& M thereupon petitioned the Commission for 
a termination of the rule making proceedings, stating that 
the suggested shift of Channel 11 to Green Bay was only one 
of several solutions for the financial problém faced by the 
television station and that it was desirable that the new 


owners have an opportunity to evaluate all of the feasible 


_2/ The adjacent community of Menominee, Wisconsin has a 
poputation of -11,t51- persons. It shoutd be noted that the 
figures given are the population of the principal community 
to be served under the present assignment and are not the 
total population within the Grade A or Grade B contours of 
WMBV-TV"s present coverage area. 


_3/ The Evening Telegram group is referred to throughout - 
appellant’® s brief. as “the Morgan Murphy interests". Mr. 
Morgan Murphy is the president and majority stockholder of 
the Evening Telegram Company. 
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_4/ 
alternatives after a period of operation. This the Commission 
did on February 26, 1958 taking note of the requests for 


termination and the fact that no party had to that date filed . 


comments favorable to the proposal. (See 23 F.R. 1574 and 


R. 159). 

On January 8, 1958, an application for consent to the 
transfer of control of the M& M corporation was filed. The 
transferors stated that the reasons for their desire to trans- 
fer control of the corporation were the “Need of additional 
capital for proper operation; desire to concentrate on other 
interests; health of principal stockholder; inability to 
devote time necessary to station in future." (R. 3) Valley 
thereupon petitioned the Commission to designate this applica- 

tion for hearing (R. 88-108), alleging inter alia that control 
of M& M*s radio and television stations by the proposed 
transferees would, because of the transferees‘ other broad- 
cast and newspaper interests, result in a concentration of 
control over media of mass communication in violation of the 
Commission's multiple ownership rules (47 C.F.R. $83.35(b), 
3.636(a)(2), that it would produce an undue restraint of 

4/ Mé& M*s new owners did in fact decide that the best way 
to cope with WMBV-TIV‘s financial difficulties was to shift 
the location of its transmitter to a new location closer to 
Green Bay, increase the height of its antenna and increase 
the visual effective radiated power, so as to gain additional 
coverage in more densely populated areas. Their application 
for modification of construction permit to achieve this result 
(BPCT-2524) was designated for hearing by the Commission on 
September 10, 1958, to determine the actual gains and losses 
of service which would result from these changes aud.-whether, 


in view of such gains or losses, a grant would serve the 
public interest, 23 F.R. 7271. 
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competition in television broadcasting in the area concerned, 
that the financial arrangements made with two previous 
optionees of the M& M corporation's stock, incident to their 
release of the corporation from the option (See R. 24-7, 34A- 
36), constituted “trafficking in licenses”, and that there had 
been an unauthorized relinquishment of control to the same two 
optionees in a manner inconsistent with the transferors’ respon- 
sibilities as licensees. Both M & M and the Evening Telegram 
opened this petition (R. 113, 119) and Valley filed a reply 
to their oppositions (R. 147), 

On March 19, 1958, the Commission granted the transfer 
application without hearing, notifying Valley that it had 
reviewed the matters raised by its pleadings and had concluded 


that designation of the application for hearing was not warranted 


(R. 159). On Apxil 17, 1958, transfer was effected and the 


Evening Telegram group assumed control of the M & M corporation 
and of WMAM and WMBV-TV (R. 211). 

On April 18, 1958, Valley filed a Protest and Petition for 
Reconsideration of the grant, pursuant to Sections 309(c) and 
405 of the Communications Act (47 U.S.C. §$$309(c), 405). The 
objections which it made to the grant were largely the same as 
those which it had urged in its previous pleadings (See R. 170- 
185), except that it dropped the charge of “trafficking”. It 
requested that the Commission's grant be set aside or that its 
effectiveness be stayed, and that the application be designated 


for hearing to determine the facts with regard to the issues it 
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had raised. (R. 186-7) Oppositions were filed by the trans- 
ferors and the transferees (R. 201-222, 230B-230X) and a reply 
was filed by Valley (R. 244-272). 


On May 19, 1958, the Commission released a Memorandum 


Opinion and Order which found Valley to be a party in interest 


under Section 309(c) and a person who would be aggrieved or 
adversely affected under Section 405 and which granted both 
the protest and petition for reconsideration to the extent 

of designating the application for hearing upon the several 
issues suggested by Valley. These were as follows (R. 284-5): 


(1) To determine whether there are or will 
be “package” rates, bonuses, or other 
similar special inducements or arrange- 
ments offered to advertisers who use 
all or several of the Morgan Murphy 
television stations and the extent to 
which there will be coordinated or 
“group” operation of, and purchase of 
programming for these several stations. 


To determine the television holdings of 
the Morgan Murphy interests, including 
the areas, populations and other services 
within the areas served by these holdings. 


To determine, in light of the evidence 
adduced with respect to the above holdings, 
whether a grant of the above-entitled ap- 
plications would be contrary to the pro- 
visions of Section 3.636 of the Commission's 
Rules or its policies promulgated thereunder. 


To determine, in light of the evidence 
adduced with respect to issue (1), above, 
whether a grant of the above-entitled ap- 
plication would result in an undue restraint 
of competition. 


To determine the standard broadcast holdings 
of the Morgan Murphy interests and whether a 
grant of the agove-entitled application would 
be contrary to the provisions of Section 3.35 
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of the Commission’s Rules or its policies 
promulgated thereunder. 


To determine whether a grant of the above- 
entitled application would result in a con- 
centration of control of the media of mass 
communication contrary to the public interest. 


To determine, in light of the option agreement 
between the principals of the licensee and 
Messrs. Stang and Goldberg, the loan agreement 
between these parties, the agreement upon which 
the pending application is based, and the 
relationship between them, whether there exists, 
or has existed an undue relinquishment of con- 
trol of the licensee by its principals. 


To determine, in light of the evidence adduced 
with respect to the above issues, whether a 
grant of the above-entitled application would 
serve the public interest, convenience or 
necessity. 

The Commission did not, however, adopt any of the issues 
designated for hearing on its own motion and accordingly placed 
the burden of proof and the burden of going forward with evid- 
ence upon the protestant. See Communications Act, Section 309(c), 
47 U.S.C. $309(c). It also affirmatively found that the public 


interest required that its grant remain in effect and therefore 


refused appellant's request that the effectiveness of the grant 


be stayed. 

On June 17, 1958, Valley filed its Notice of Appeal in the 
instant case. The heaing record in the protest proceeding 
before the Commission was closed on July 31, 1958, and that 
proceeding is presently awaiting the initial decision of the 


examiner. 
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COUNTERSTATEMENT AS TO JURISDICTION 

Appellant seeks to invoke ‘the jurisdiction of this Court 
under. Section 402(b) of the Communications Act of 1934 as amended 
(47 U.S.C. $402(b))} and Section 10 of the Administrative Procedure 
Act (5 U.S.C. $1009) to review the Commission's actions (1) 
granting without hearing an application for consent to the 
transfer of control of the M & M Broadcasting Company, licensee 
of stations WMAM and WMBV-TV, Marinette, Wisconsin, (2) refusing 
to stay the effectiveness of that grant when it designated 
appellant's protest and petition for reconsideration for hear- 
ing, (3) placing the burden of proof on the issues designated 
for hearing upon appellant, and (4) refusing to set aside the 
grant pending hearing and decision upon the issues designated. 
As we shall demonstrate in detail in points II and III, infra, 
the only question which is properly before the Court is the 
one relating to the propriety of the Commission's refusal to 
stay the effectiveness of its grant pending a resolution of 
appellant’s protest and petition for reconsideration. In all 
other respects, this appeal is premature and should therefore 
be dismissed. Myers v. Bethlehem Shipbuilding Co., 303 U.S. 
41, 50-1; Southland Industries v. Federal Communications 
Commission, 69 App. D.C. 82, 99 F.2d 117; Van Curler Broad- 


casting Corp. v. Federal Communications Commission, 96 U.S. 


App. D.C. 184, 225 F.2d 23, Case No. 12,534, Order dated 


February 25, 1955. 
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SUMMARY OF ARGUMENT 
I. 


Pursuant to Section 309(c) of the Communications Act, the 


Commission affirmatively found that the public interest required 


the continuance of its consent to the transfer of control of 

the M& M corporation in effect pending resolution of appellant*s 
protest and petition for reconsideration of that grant of consent, 
This finding was based largely upon the Commi ssion® s Sedgmont 
that the issuance of a stay and the requirement that the trans- 
ferors resume and retain control of the licensee corporation 
pending hearing and decision would involve a substantial risk 
that M& M*s television station, WMBV-TV, would be forced to 
terminate operation and the Marinette area would thus lose 

its only operating local television service. Appellant contests 
this judgment. It does not, however, attempt to controvert any 
of the facts upon which the Commission's judgment was based. 

The bulk of its argument consists of a series of attempts to. 
‘show that the facts before the Commission might have been 

viewed differently. The view which the Commission took, however, 
is not only a reasonable one, which is not impugned by the fact 
that alternative views might have been possible, bt is, in the 


circumstances of this case, much more reasonable than the one 


. which appellant presents. Federal Broadcasting System, Inc. Vv. 


Federal Communjcations Commission, 98 U.S. App. D.°. 320, 323, 
239 F.2d 941, 944; Mid-Florida Radio Corp. v. Federal Communi- 


cations Commission, 101 U.S. App. D.C. 342, 248 F.2d 755. 
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Appellant also contends that the Commission’s concern 
for Marinette and its refusal to issue a stay are inconsistent 
with other actions which it took both prior and subsequent to 
its opinion in the instant case. The nature and circumstances 
of the Commission actions cited, however, differ substantially 
from those of the instant case, and there is nothing contradic-— 
tory or arbitrary in the pattern of Commission action in this 
case and others. 
bE. 


Appellant's attempt to obtain review of the Commission's 


interlocutory ruling placing upon it the burden of proof on 


the issues designated for hearing is premature and thus not 


properly before the Court. Myers V. Bethlehem Shipbuilding 


Co., 303 U.S. 41, 50-1; Johnston Broadcasting Co. v. Federal 
Communications Commission, 88 U.S. App. D.C. 90, 187. F.2d 
202. If it were not premature, appellant has presented 
nothing beyond a bare allegation of error to support its 


contention that the Commission's action was improper. 
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III, 

Appellant's alternative attempt to obtain review of the 
Commission*s original grant of the transfer application without 
hearing and of its refusal to set aside that grant when it 
designated appellant’s protest and petition for reconsideration 
for hearing is likewise premature. Southland Industries v. 
Federal Communications Commission, 69 App. D.C. 82, 99 F.2d 


117; Van Curler Broadcasting Corp. vy. Federal Communications 
Commission, 96 U.S. App. D.C. 184, 225 F.2d 23, Case No. 12,534, 


Order dated February 25, 1955. 


Assuming argquendo that review is not premature, the 
arguments appellant now advances are without merit. In addition, 
the arguments it presents to the Court were not presented to 
the Commission, and consideration of them is barred by Section 


405 of the Communications Act. 
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ARGUMENT 

Fundamentally, what appellant now objects to are the 
Commission's actions (1) placing upon it the burden of proof 
on the issues designated for hearing and (2) continuing in 
effect, pending the ultimate resolution of those issues, the 
approval of the transfer of control here involved. The 
questions thus raised, e.qg., whether the Court has at this 
time jurisdiction to review the procedural ruling on the 


burden of proof and whether the Commission properly exercised 


its discretion to refuse a stay under Section 309(¢), are 
: 5 / 


familiar ones. Appellant, however, is not satisfied with 

the arguments on the “burden of proof” and "stay" Questions 
which it presented to the Commission. It seeks to reach the 
same results by means of an additional set of arguments, never 
presented to the Commission, concerning the status in which 

the case would now be if the Commission had originally designa- 
ted the transfer application for hearing rather than granting 
approval thereto (App. Br. 10-13) or if the Commission had 
subsequently set aside its previous grant when it partially 
granted Valley's “petition for reconsideration” (App. Br. 13- 


17). We think it ‘clear and will demonstrate that the only 


5/ See Van Curler Broadcasting Corp. v. Federal Communica-— 


tions Commission, 96 U.S. App. D.C. 184, 225 F.2d 23; Federal 
Broadcasting System, Inc, vy, Federal Communications Commis-— 
Sion, 99 U.S. App. D.C. 320,323, 239 F.2d 941, 944; Smith y. 
Federal Communications Commission, 101 U.S. App. D.C. “ 

247 F.2d 100; Mid-Florida Radio Corp, v. Federal Communications 
Commission, 101 U.S. App. D.C. 342, 248 F.2d 755. 
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question properly before the Court at this time is the one 


relating to the propriety of the Commission's refusal to 

stay the effectiveness of its grant, and that the other con- 
tentions of appellant are both without merit and not properly 
here. We shall therefore address ourselves first to the ques- 
tion of a stay. 

I. THE COMMISSION'S REFUSAL TO STAY THE 

EFFECTIVENESS OF ITS -GRANT HEREIN WAS 
A PROPER EXERCI OF ITS AUTHORITY. 

Section 309(c) of the Communications Act provides, with 
respect to protest cases which are designated for hearing, 
that: 

--- pending hearing and decision the effective 

date of the Commission's action to which protest is 

made shall be postponed to the effective date of 

the Commission’s decision after hearing, ... unless 

the Commission affirmatively finds for reasons set 

forth in the decision that the public interest requires 

that the grant remain in effect, in which event the 

Commission shall authorize the applicant to utilize 

the facilities or authorization in question pending 

the Commission’s decision after hearing. 

The authority to continue a grant in effect pending hearin 

so requires 
and decision upon a finding that the public. Meserest ‘nas added 
to this section in 1956. See 70 Stat. 3. the legislative 
history indicates that in making the public interest judgment 
authorized by that amendment the Commission should consider 
both the public need for the service which the protested 
authorization would make possible and the likelihood that the 
grant involved will ultimately have to be set aside. Sen. 


Rep. No. 1231, 84th Cong., Ist Sess. 4, See also Letcher 
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Broadeasting Corp. 14 Pike & Fischer, R.R. 183, 188; Donald F. 


Whitman, 13 Pike & Fischer, R.R. 849, 853. 


_6/ 
Pursuant to this provision of the statute, the Commission 


made the following findings with respect to the need for the 
transfer here involved (R. 283-4): 


As is indicated above, the pleadings set forth 
the history of the attempts of the principals of the 
licensee to sell the station because of increasing 
financial difficulties. * * * We are of the view 
that the facts before the Commission, and the 
Commission's records, indicate that the station 
is in a precarious financial condition and that 
they support the likelihood of the station termina- 
ting its operations and thus depriving the community 
of its only local television station, a result which 
would be contrary to the public interest. 


As we stated above, we propose -to order an 
evidentiary hearing and experience has shown that 
these hearings are time consuming. Stations are 
usually confronted with administrative difficulties 
and financial problems during the period between the 
date of contract and the date of the consummation of 
the sale. Quite frequently, such conditions are 
compounded where the above period is extended because 
of a pending hearing. We are convinced that in the 
situation before us, the delays attending the pro- 
posed hearing might well ensure the termination of 
television service by WMBV-TV. 


6/ No problem is raised with respect to the Commission's 


failure to stay its grant herein under the provisions of 


Section 405 of the Act (47 U.S.C. $405). Quite aside from 
the fact that appellant did not ask for a stay pursuant to 


the provisions of Section 405, that section does not refer 

to the question of an interlocutory stay, other than to 

state that the mere filing of a petition for reconsideration 
does not operate to postpone the effectiveness of a Commission 
order. Clearly, if the Commission acted properly in refusing 
a stay under the explicit provisions of Section 309(c), then 
its action would also be within the discretion given it by 
Section 405. 
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Appellant attacks these findings on a number of levels. 
It objects first (App. Br. 21-2) because the Commission quoted, 
as illustrative of some of the facts shown by the pleadings 
before it and its records, a passage from an opposition to 
the Valley protest filed on behalf of the licensee corporation 


and the transferees (R. 230R-230S, 283-4). The allegations 


in that opposition, Valley claims, were unsworn Statements of 


the transferees, who were in no position to state whether the 
transferors could continue to operate the station pending hear- 
ing and decision, This argument is, at the outset, simply 
inapplicable to the vital portions of the passage quoted by 


the Commission, As examination of that passage makes clear, | 


7] The passage quoted by the Commission reads as follows 


(R,. 283-4): 


M& M unquestionably is in a serious financial position, 
as Valley itself admits in its Protest (p.3). Thus, any stay 
of the transfer during any protest hearing would necessarily 
run the substantial risk that WMBV-TV (and perhaps even WMAM 
with it) would be forced to drastically curtail its needed 
operations, if not be completely driven off the air. Mé& M 
has been and is now desperately short of working capital. It 
carries, for example, a heavy volume of overdue notes (amounting 
to $130,000) payable to R.C.A. Its losses from WMBV-TV opera- 
tions total $10,081.79 for the seven-months' period ending 
March 1, 1958; such losses are current and increasing in size 
(totalling $3,210.53 in February 1958 and $6,287.28 in March 
1958, compared with $1,409.56 in March of 1957). Over the 
period of its operations to date, WMBV-TV has Sustained an 
aggregate deficit of more than $140,000.00. Further, were 
Valley successful in its efforts to obtain WMBY-TV's network 
affiliation (which has been and remains the first goal of 
Valley*s continued harassing activities), it is probable that 
the bottom would drop out of WMBV-TV"s serious financial 
Situation, The mere fact that (arguendo) there is here no 
demonstrated certainty that operations will be suspended (which 
would support a finding that the authorization is necessary to 
the maintenance of an existing service) does not mean that 
WMBV-TV"s financial difficulties are not relevant or material 
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the transferees did not purport to state the financial posi- 
tion of the transferors as individuals, but rather that of 
the M& M corporation. The transfer involved herein was 
consummated noe to the filing vf this pleading by the trans- 
ferees (R. 230B) and the transferees were in possession of 
the books of the corporation. Certainly their statements that 
WMBV-TV carried $130,000 in overdue notes payable to RCA 
(corroborated by the balance sheets submitted by the transferors 
-— (BR. 40,222), that the losses from the WMBV-TV operation 
mere current and increasing in size (also substantially cor-_ 
roborated by the transferors -- nOOAE AS the profit and loss 
item in the WMBV-TV capital account in the balance sheet for 
November 30, 195% (R. 40) with that in the balance sheet for 
March 31, 1958 (R. 222), and that WHBV-TV"s losses since the 
commencement of operations totalled more than $140,000, were 
probative and accurately reflected the position of the 
corporation as an entity. 

Indeed, appellant, which had an opportunity to reply and 


which did reply to this pleading before the Commission did not 


then and doe¢ not now attempt to controvert any of these 


statements. (See-R. 267-71 for the relevant portions of the. 


7/7 (Cont'd) to the matter of a stay. They are, since this 
situation clearly presents a public interest consideration 
warranting the exercise of the Commission’s discretionary 
authority to deny a stay. The public interest should not 
passively be forced to bear the substantial hazard that a 
vital existing service may well be so seriously impaired, if 
not terminated. . 
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Valley reply.) In its own protest and petition for reconsidera- 
tion, Valley stated that “As shown in the application involved, 
and in pleadings previously filed by the proposed transferees 
Lsic/ in Dockets Nos. 11823 and 12254, the present operation 
of WMBV-TV entails serious financial difficulties." (R. 168) 
What appellant quarrels with is not the basic fact of WMBV-TV."s 
financial plight, as presented in the passage which the Commis- 
sion quoted from the opposition of the transferees, but rather 
the Commission’s judgment that the station's financial dif- 
ficulties were likely to lead to a termination of its ervice,. 
pending hearing and decision on the protest, if a stay were 
to issue and the transferors forced to resume controi. 

If, in making this judgment, the Commission had relied 
solely on the statements of the transferees for information. 
concerning the ability of the oer. to carry: on, there 
migfit be some point to Valley’s objection. But, as the find- 
ings we have quoted above make clear, the Commission-.considered 
all the sources of information before it, and these included 
both the application and the pleadings. filed by the transferors, 
who also stated that there was a serious risk that the entire 
corporation, including the standard Station WMAM. and the 
television Station WMBV-TV, could not long continue: to operate 
under their control (R. 209-10). 

Valley recognizes that the Commission relied on iaforma-. 


tion supplied by the transferors as well as the transferees. 


(App. Br. 22). °- The bulk of its argument is. simply an attempt 
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to minimize the dangers of immediate or short-run collapse, as 


these were presented to the Commission by the transferors. It 
notes, for example, that WMAM €the AM radio station) has 
remained a profitable enterprise and that its profits exceeded 
the losses of WMBV-TV for the first three months of 1958 

(R. 222). When it is considered, however, that the excess of 
the current profits of the AM station over the losses of the 
television station for the first three months of 1958 amounted 
to a miniscule $294.74 (R. 222) and that WMBV-TV*s losses were 
increasing, the changes for avoiding further deterioration of 
the corporation's position pending a resolution of the Valley 
protest simply by balancing the profits of the AM against the 
losses of the television operation do not appear large. The 


television. operation, moreover, was already carrying a very 


large burden of overdue obligations. It hada negative current 
8 


position in excess of $170,000 (R. 221-2), and the accrued 
interest on its various obligations had increased from ap- 
proximately #37 ,000 gn November 30, 1957 (R. 40) to over 
$40,000 on March 31, 1958 (R. 222). The only assets of the 

AM station which might be used to make even a dent in WMBV-TV*s 
obligations were the approximately $50,000 excess of its 
current assets over its current liabilities (R. 221-2), a 
substantial portion of which was unquestionably needed for 
current operation. One does not have to be prophet of doom 


_8/ The ratio of WHBV-TV's current liabilities to current 


assets. was over-five to one. The same ratio for the M& M 
corporation-as a whole was over two to one. (R. 221-2) 
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to infer that the best of businessmen would have very serious 


difficulty in carrying on even in the unlikely event that WMAM*s 
profits continued to cancel out WMBV-TV"s losses. 

Appellant notes that the largest single overdue obligation 
was the $130,000 owed to RCA for equipment and that RCA was not 
immediately pressing for payment (R. 209). Nothing had been 
paid on this obligation, however, for four months at the very 
least (R. 40) and much of it had been overdue for a much longer 
period. a was no assurance that RCA would continue to re- 
main patient indefinitely. In view of the station’s history, 
there was every reason as the transferors indicated (RB. 209), 
to assume that RCA would not do so. Even aside from the RCA 
notes, moreover, the excess of WMBV-TV's current liabilities 
over its current assets ran over $40,000 (R, 221-2) and, as 
the transferors stated (R. 209), the station’s creditors in 
general were increasingly less inclined to make settlements 
or to extend further credit for new. purchases. 

Clearly the television station and the company as a 


whole were in a bad way unless some fresh source of capital 


“O/=" The original equipment>eredito which. M.é Mi veceivyedy froa. « 
RCA for use in the television operation came to more than 
$186{8001° SeeoNdl1iam ESYwadkerjretraleysdte PikeigsPischerys? 
R.R. 526,530, par. 6.. The Commission's public records of the 
proteedings® held? with Teyard! coz thee prevdense angi angarbetsful 
attempt to transfer control of the M & M corporation to the 
Chirk Fiaws-cempany* (see pili 2 4~supka)istd whiehd prbceedd agss 1 
appellant was a party, show that as of March 31, 1956, M& 

Ww Hotes! Payable’ to RCA Lote iings $70) 475.58 faaiit maiterredsb ysit 
Additional obligations payable to RCA, which had not yet 
matured, totalled $110,832.00. See Exhibit No. 4 to applica—_ 
clone OL Consent Yd WansIet. O0#? contri) Fi 1ONNSIC-2LS5, \OL 
DoexeE NdL AISLES." mmee Commi sbAn Vperis iradlg iaGimateii t hati 
it was taking such records into consideration in this. CaS®..4) 
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could be found. The $200,000 loan commitment of Messrs. 


Stang and Goldberg, to which appellant refers (App. Br. 22), 
had been part of an agreement giving those gentlemen an option 
to purchase either one-half or all of the stock of the corpora- 
tion. (See R. 125-6) When the instant agreement to transfer 
control was entered into, that option was cancelled and Stang 
and Goldberg were released from their loan commitment (R. 34B). 
As the transferors stated (R. 209-10), no bank would be likely 
to loan substantial sums to/the company on the basis of its 
balance sheet. The existing stockholders, finally, had already 
Boaeed the corporation, above and beyond their capital contri- 


butions, over $100,000, the notes on which were due and un- 


10 
paid. They had, in addition, contributed to the television 


operation approximately $140,000 from the profits of WMAM. 

(R. 221-2) The largest individual stockholder, Mr. William 
Walker, who had suffered from a serious heart attack within 
the two years preceeding this transfer agreement, was, as 

his counsel stated, ”... attempting to liquidify his estate 
and diversify his investments.” (R. 210) The balance of the 
stockholders were ",..literally unable to contribute further 
funds to capital expansion and improved operation." (R. 210) 

| Valley argues that these statements do not amount to an 
unequovical showing that the existing stockholdes could not, tf 
they desired, find or provide additional funds which would make 


10/ This $100,000 includes a $10,000 loan from the President, 


ras perreap at Walker and $90,000 from stockholders in general 
R. 222). 
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operation pending decision on the protest possible. We 
frankly doubt that any significant distinction can be drawn 
between the transferors’ inability to contribute funds for 
capital expansion and improved operation, which was clearly 
Stated, and their inability to provide funds to make up past 
deficits and make good future operating deficits to the extent 
necessary to keep WMBV-TV in operation. The rama feno-s toa 
the Commission that a study of their balance sheet had convinced 
them that the depreciation charges thereon were inadequate. 
(R. 209) Further capital contributions would therefore be 
necessary to maintain the value of the original investment even’ 
if other past and future operating deficits were neglected. 
Moreover, the television station here involved has been engaged 
in a fierce and apparently losing struggle for business with 
the two Green Bay stations. Improvement of operation, in 
order to stop the growth of operating deficits, may well be 
vital in such a context. 

| Finally, it should be recalled that these very stock- 
holders had previeusly seen their attempt to transfer control 
of the corporation frustrated when the Commission stayed its 
grant of approval pending resolution of .a protest by the ; 
appellant and the proposed crametareas subsequently refused 


to consummate the transfer after -the Commission ultimately 


determined the protest was without merit. (See p. 2), | 





—~ 3a = 
11/ : 
supra.) There comes a point at which any businessman will 


cease to throw good money afterbad. The risk that such a 
point might arrive for the stockholders of the M & M corpora- 
tion, if a stay were to issue and the transfer agreement were 


to break down was certainly not insubstantial. The risk that 


they might be compelled to terminate operations at WMBV-TV in 


an effort to salvage their investment in WMAM was even 
12/ 
greater. It was this likelihood of the loss of Marinette’s 


only local television service which impelled the Commission to 


1i/ The only means of raising additional capital which the 
transferors found after the breakdown of the transfer agreement 
with Guild Films involved an agreement giving two close personal 
friends of the transferors an option to purchase either one- 

half or all of the stock of the M& M corporation, See R. 218- 


19 and p. 20, supra. 


12/ Appellant cites Smith v. Federal Communications Commission, 
101 U.S. App. D.C. 109, 247 F.2d 100, for the statement that 
the Commissien's authority to continue a grant in effect under 
Section 309(c) is not unlimited, a proposition which is not and, 
to our knowledge, has never been controverted by the Commission 
or anyone else. It also claims, however (App. Br. 21), that 
the Commission’s action here can be equated with that reversed 
in. Smith. In Smith, the Court held that a transferor’s personal 
unwillingness to resume operation (as distinguished from the 
strong risk of financial inability to continue operation pending 
resO lution of a protest), when taken in conjunction with serious 
charges that the sale underlying the transfer involved was 
_ fraudulent, ceuld not form the basis for a refusal to stay a 
grant and order reconveyance of control pending hearing and 
decision on the issue of fraud. There is no charge of fraud 
in the instant case. Appellant's earlier and insubstnatial 
charge that there was trafficking in licenses involved in this 
transfer (R. 102-4) was dropped after the Commission first 
rejected it (R. 159) and did not appear in-the Valley protest 
(R. 166-89). Moreover, the Commission‘’s judgment that opera- 
tions of WMBV-TV were likely to terminate if a stay were to 
issue was here based solidly on the financial history and 
structure of the station involved. ) eA 
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continue its grant in effect. That action was clearly reason- 
able and within the Commission's authority. Federal Broadcast- 
ing System, Inc. v. Federal Communications Commission, 99 U.S. 
App. D.C. 320,. 323, 239 F.2d 941, 944; Mid-Florida Radio Corp. 
v. Federal Communications Commission, 101 U.S. App. D.C. 342, 
248 F.2d 755. | 

Valley also argues, however, that the Commission's tears 
for Marinette’s only local television service were crocodile 
in nature, in view of its previous institution of rule-making 
proceedings, at the behest of the transferors, looking toward 
the shifting of Channel 11, on which WMBV-TV operates, from 
Marinette to Green Bay. Clearly, however, the Commission 
did not adopt the proposal to shift Channel 11 merely by 
instituting rule-making proceedings to consider ees indicated 
only that it was of the view that proceedings should be insti- 


‘tuted: :¢,in order: that interested: parties: may. submit-their.- 


views and relevant Gatacs 22. F KR. 9485_ pune aa ermmated 


er proceedings: without any: fimad action, prior: to ‘the. ‘decision 

in ‘this case. “largely: because: of: the; fact: that. ‘the. “parties, $05 
ty 10% OF F ns Snr Bs i! Jira : 

the: instant. transfer: wished: te: leave: the. ccamstexees, free to. 


aay... 
— 


consider: other Possible: mays ‘of placing..the operation on a 


a “sab SS ES 


“ 


‘It should be: noted that. the: question before the Commission 
in the cited rule-making: proceedings. was: not, simply- whether the 
public interest: would. be: served: Dy: the, deletion: of Marinette's 
only operating: local: television service,; but; rather, whether the 
public: interest! would be: better: served: by; the, addition of a third 
local VHF service to nearby and more populous: ‘Green Bay, See, 


p. 3, supra, 
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sound financial basis, including means not involving deleting 
the channel from Be iat 

This leaves Valley's claim of inconsistency between the 
instant decision and that subsequently reached by the Commis-— 
sion in James A. Saunders (Transferor), reprinted in the 
appendix to appellant’s brief. In Saunders the Commission did 
issue a stay and order reconveyance of control of a standard 
station in Sioux Falls, South Dakota, pending Berorat tonto tes 


protest of the transfer of control, The circumstances of that 


case, however, differed significantly from those of the 


instant case. The AM radio station there involved was not the 


community*s only local AM service. The transferee, moreover, - 
already had a stake in the licensee corporation since he 

was a 30% stockholder who had played a leading role in the 
station's operations. And, of perhaps greatest import, both 


transferee and transferor in the Sioux Falls case vigorously 


14/ The Commission also noted, in terminating the rule-making 
proceedings, that no party had filed commengs favorable to the 
proposed shift of Channel 11 to Green Bay. § See p. 4 ,supra. 
Moreover, the transferee~has in fact proposed to keep the sta- 
tion as a Marinette local service, but to move the transmitter 
site and to make other changes so as to achieve coverage of 
more of the larger Green Bay audience. Cf, Community Telecast~ 
ing Co. v. Federal Communications Commission, (U.S. App. D.C.),. 
Cases Nos. 13,872 and 14,241, decided May 9, 1958. 


15/° -The Saunders opinion indicates on its face that the pro- 
testing station and the station, gentrol of which was in 
issue, were both assigned to Sioux Falls. A check of Commis- 
sion records reveals that four AM stations are and have been 
for some time licensed for operation in Sioux Falls: KISD, 
KIHO, KELO AND KSOO. 
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denied that there was an immediate danger of financial 
collapse because of the financial structure of the station 
itself. They argued only that a reconveyance of control to 
the transferor would have adverse effects upon the confidence 
of employees, advertisers and creditors. (See App. Br., pp. 
A-1 through A-7, pars. 2, 7, 10, 12). Certainly there is 
nothing in a decision to stay a protested grant in such 
circumstances which would render the instant decision arbitrary. 

II, THE VALIDITY OF THE COMMISSION'S ACTION 

PLACING THE BURDEN OF PROOF ON THE ISSUES 
DESIGNATED FOR HEARING IS NOT PROPERLY 
BEFORE THE COURT; IN ANY EVENT, THAT 
ACTION WAS FREE FROM ERROR. 

As noted abové, appellant’s only basic complaint other than 
that relating to the Commission*’s refusal to issue a stay is 
that the Commission placed upon it the burden of proof with 
respect to the issues designated for heating. It must be obvims 
that this interlocutory procedural ruling is not ripe for review 
at this time. It is. settled beyond question that review of 
interlocutory rulings by an agency is not available, except in 
special circumstances not here present, until after the administra- 
tive process is complete and a final order is issued. Myers v. 
Bethlehem Shipbuilding Co,, 303 U.S. 41, 50-1; Federal Power 
Commission v. Metropolitan Edison Co., 304 U.S. 375, 383-5; 
Rochester Telephone Co, v. United States, 307 U.S. 125, 130; 


Macauley v. Waterman $.S. Corp,, 327 U.S.540; Securities & 
Exchange Commission v. Otis and Co,, 338 U.S. 843, reh. den.- 


338 U.S. 888; see also Johnston Broadcasting Co, v. Federal 
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Communications Commission, 88 U.S. App. D.C. 90, 187 F.2d 202; 


a a nn nema 


Easton Broadcasting Co. v. Federal Communications Commission, 
87 U.S. App. D.C. 344, 185 F.2d 987. 

Interlocutory review of the Commission's grant of, or 
refusal to grant a stay pending hearing and decision on a pro- 
test is an exception to this rule, presumably grounded on the 
fact that review subsequent to final decision by the Commission 


would be meaningless. See Van Curler Broadcasting Corp. Vv. 
Federal Communications Commission, 96 U.S. App. D.C. 184, 225 
F.2d 23. This Court recognized the exceptional character of 
its interlocutory review function in the Van Curler case, for: 
it dismissed the appeal before it on akl questions except the 
one relating to the interlocytery stay, andthe aspects on which 


the appeal was dismissed included such issues as whether the 


Commission had erred in refusing to designate certain issues 


for hearing, etc. See this Court's order dated February 25, 


1955 in Case No, 12,534; see also the Notice of Appeal in the 
same case, pp. 10-11. 

Appellant does not argue that its case does not come 
within the general rule. It does not and could not claim 
that a delay of review would render any subsequent review 
meaningless. It does not, and cannot now argue that the 
Commission*s alleged error is prejudicial to its rights, 
for the Commission may conclude, upon examination of the 
hearing record, that the evidence contained therein either 


affirmatively proves or disproves the various factual 
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hypotheses underlying the issues which were designated, with- 


out regard to the question of where the burden of proof may lie. 
Cf. Philadeiphia Co. v. Securities & Exchange Commission, 85 
U.S. App. D.C. 327, 332, 177 F.2d 720, 725. Indeed, Valley, 


which is elsewhere almost hypersenitive to the issue of exhaus- 


tion of administrative remedies and prematurity of review 


(App. Br. 16-7, 23), fails to mention the obvious question of 
prematurity at all in its discussion of the placing of the 
burden of proof under Section 309(c) (App. Br. 18-20). 

We think it clear that the issue of burden of proof is 
not properly before the Court at this time, and will therefore 
not give any extensive treatment to the merits of appellant‘s 
arguments thereon. It should be noted, however, that the 
question of whether the data called for by particular issues 
designated for hearing are peculiarly within the knowledge of 
a particular party (App. Br. 19-20) is irrelevant to the plac- 
ing of the burden of proof under the provisions of Section 309(c). 
That section clearly provides, as appellant recognizes (App. 
Br. 19), that the burden of going forward and the burden of 
proof on any issues not adopted or specified by the Commission 
on its own motion shall be on the protestant. The Congressional 
intent that the protestant carry the burden of proof in all 
situation except those in which it can convince the Commission 
that it probably should not have made a grant without designa- 


-ting the application before it for hearing could hardly be 
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clearer. 
On this issue all that appellant has to offer is the 


bare oer that it had made out a prima facie case. (App. 
17 
Br. 20) The Commission did not treat the question explicitly 


under the heading of burden of proof. In connection with the 
question of a.stay, however, it assessed the likelihood of 
appellant*s success in the protest hearing it ordered, staténg 
(BR, 284): 


The facts set forth in the protests are 
substantially the same as those advanced by 
Valley prior to the Commission’s grant of the 
above applications. In making said grant, we 
reviewed the objections advanced and found 
that they were not sufficient to warrant designat— 
ing the application for hearing. While we cannot 
predetermine what our conclusions will be in the 
light of the hearing record, we do not believe 
that, on the basis of the pleadings, the pro- 
testants have presented a prima facie showing 
that the grant may not be in the public interest. 
We cannot conclude, therefore, that the protestants 
have demonstrated a reasonable probability of success 
on the merits of. their protests and we are not 
convinced that there is any substantial likelihood 
that the grant hére in question would ultimately 
have to be set aside. 


There can hardly be any question that, as between the Commis- 


sion’s determination that appellant had not made out a prima 


16/ It should also be noted the Section 1.132 of the Commis- 
sion*s Rules (47 C.F.R. §1.132) made the Commission’s subpoena 
power available to appellant if there was relevant and material 
information it desired to obtain and present. 


17/ Appellant erroneously implies (App. Br. 19) that its pro- 
test alleged facts bearing on and raised an issue concerning, 
inter alia, “trafficking". As pointed out in n. 12, supra, 
appellant*s protest abandoned any attempt to argue or support 
such an issue. 
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facie showing and Valley's unsubstantiated claim that it had 


made such a showing, the presumption of regularity attaches 


to the determination of the Commission. 


III... APPELLANT‘S ATTACKS ON THE VALIDITY OF THE 
COMMISSION'S ORIGINAL GRANT TO INTERVENOR 


AND ON ITS REFUSAL TO SET THAT GRANT ASIDE 
ON RECONSIDERATION ARE NOT PROPERLY BEFORE 
THE COURT AND ARE 


, IN ANY CASE, WITHOUT MERIT. 

Appellant is, we think, aware of the weaknesses of its 
arguments on the issues with respect to the burden of proof 
and the Staying of the grant herin pending hearing and decision 
on its protest and petition for reconsideration. It emphasizes 
primarily the alternative argument that the Commission erred 
by refusing to designate the transfer application herein for 
hearing on its own motion (App. Br. 10-13) and by refusing to 
set. aside the grant when it ordered a hearing on appellant's 
petition for reconsideration. (App. Br. 13-17) If the Commis- 
Sion had taken either of these actions, Valley contends, the 
transferors would have retained control of the M& M Corporation 
andthe burden of proving that a grant of the application would 
setve the public interest would have been on the applicants. 

The Commission‘s original grant of the transfer without 
hearing is clearly not subject to review at this time for the 
Commission subsequently granted both appellant*s protest and 
its petition for reconsideration to the extent of designating 
both for hearing (R.. 284,. par. 16).. As long as the protest 
and the petition for reconsideration are both still pending, 


appellant*s administrative remedies are not exhausted. 
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Southland Industries v. Federal Communications Commission, 

69 App. D.C. 82, 99 F.2d 117; see also this Court's Order of 
September 16, 1955 in Telecasting, Inc. v. Federal Communications 
Commission, (U.S. App. D.C.) Case No. 12,841, dismissing an 
appeal from a Commission grant which was filed after the 
Commission had ordered a hearing on the appellant’s petition 

for reconsideration of the said grant. 

Nor, do we believe, is the Commission’s refusal to set ; 
wide its grant pending hearing and decision on the Valley 
petition for reconsideration presently subject to review. As” 
appellant*s brief makes clear (App. Br. 13-16), it is this 
interlocutory ruling which it presently attacks, yet there is 
nothing shown which would take the case out of the general 
rule that such interlocutory rulings are not reviewable until 
the close of the administrative proceedings. See p. 25, supra. 
Indeed, this Court has already ruled on this point, for in 
Van Curler Broadcasting Cor v. Federal Communications Commis- 
sion, 96 U.S. App. D.C. 184, 225 F.2d 23, Case No. 12,534, it 
dismissed an appeal insofar as it sought review of the Commis- 
sion's refusal to set aside a grant of approval of a ameter 
of control pending hearing on the appellant’s petition for 
teconsideration of the grant, See the Court’s order eeleebouaen 


25; 1955 in that case; see also the Notice of Appeal (Case No. 


12,534) pp. 9-11 and the Commission order appealed from 


(Hyman Rosenblum, et_al., 11 Pike & Fischer, R.R. 826, 833-4). 
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Appellant cites Telecasting, Inc. v. Federal Communica- 
tions Commission, Cases Nos. 12,841 and 12,938, and Community 


Telecasting Co. v. Federal Communications Commission, Case No. 
13,872, as instances in which this Court has entertained appeals 
from the denial of either a protest or a petition for reconsidera- 
tion where some aspect of a combined protest and petition for 
reconsideration was still pending before the Commission (App. 

Br. 16-17). The protest involved in Telecasting had been 

wholly denied by the Commission on the ground that the grant 
protested had been made after hearing rather than without hear- 
ing. See WWSW, Inc., 12 Pike & Fischer, R.R. 858a.. A petition 
by the same party for reconsideration of the grant, on the 

other hand, had been designated for hearing. The Court enter- 
tained the appeal from the denial of the protest and from a 
dismissal of the competing application Telecasting had tendered, 
although it declined to pass upon the merits of these appeals 
until after the Commission had finally disposed of the petition 


for reconsideration. See the Court‘s "Memorandum for Information 


of the Parties" dated June 19, 1956 in Cases Nos. 12,841 and 12,938. 


In the instant case, in contrast, both appellant's protest and 
its petition for reconsideration are still pending before the 
Commission. 

In Community, similarly, the Commission had finally denied 
the appellant's petition for reconsideration of the dismissal 
of its own competing application at the same time it designated 


certain aspects of the appellant's protest and petition for 
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reconsideration of the grant to WKST, Inc. for oral argument. 
See WKST, Inc., 15 Pike & Fischer, R.R. 120, 126, par. 14. 
Clearly the dismissal of the appellant's application in that 
Case was ripe for review, even though the Court did not 
actually reach the question until all aspects of the appellant'’s 
protest and petition for reconsideration of the grant had been 


finally disposed of by the Commission and an appeal from that 


disposition had been taken, See Community Telecasting Co, v. 
Federal Commuricat ions Commission, Cases Nos. 13,872 and 14,241, 


decided May 9, 1958. Just as clearly, no Valley protest or 
petition for reconsideration of any action taken by the Commis- 
sion in the instant case has as yet been finally disposed of. 
In neither the Telecasting nor the Community case did the 

Court Suggest that it could entertain an appeal in a case 

where a petition for reconsideration had been designated for 
hearing, simply because the Commission had refused in advance 
of the hearing to set aside the order complained of. 


Moreover, even if consideration of appellant's claims were 


not barred by their prematurity, nothing which is stated by 


Valley provides any basis for reversal. Appellant's claim 

of error in the Commission's original grant of the transfer 
application without hearing (App. Br. 10-13) is based on the 
novel allegation that the Commission may be forced to designate 
an application for hearing, in the same posture as if it had 
done SO on its own motion under Section 309(b) of the Act, 


where some person who would be aggrieved by the grant of the 
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application interposes objections.to a grant which raise non- 
demurrable questions. In support of this allegation, it cites 
only Capitol Broadcasting Co. v. Federal Communications Commi s- 
sion, Cases Nos. 14,034 and 14,162, decided May 22, 1958, re- 
hearing denied September 22, 1958. In Capitol, however, the 
Court held only that the Commission must designate an applica- 
tion for hearing where there are substantial unresolved issues 
of fact bearing on the question of whether the effect of the 


grant is to modify the license of an existing station, in 


violation of the right of such station to a hearing prior to a 


grant afforded by Section 316 of the Communications Act (47 U.S.C 
$316). Cf. L,B. Wilson, Inc. v. Federal Communications Commis~ 
sion, 83 U.S. App. D.C. 176, 170 F.2d 793. 

Aside from the Capitol case, moreover, it is clear that if 
a person who would be aggrieved by the grant of an application 
may force a hearing under Section 309(b) of the Act, then he 
may* by simple choice of remedy nullify the provisions of Section 
309(c), which Congress enacted "...to make definite and certain 
the procedural rights and remedies of those who oppose, as well 
as those who apply for, a new instrument of authorization.” 
Sen. Rep. No. 44, 82nd Cong., lst Sess., p.8. Evasion of the 
provisions of Section 309(c) is, of corse, what Valley desires, 
since it is not satisfied with the remedies which it can obtain 
thereunder. The scheme of the Act, however, is contrary to 


its desire. 
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Valley*s claim that the Commission erred in its treatment. 
of the “petition for reconsideration” aspect of its protest and 
petition for reconsideration (App. Br. 13-17) is equally lacking 
in substance. Its complaint, in brief, is that the Commission 
failed to consider the allegedly broader relief which it might 
have granted to the petition for reconsideration under Section 
405 of the Act, and treated both the protest and the petition 
for reconsideration as if they were governed by the Section 
309(c). At the outset it should be noted that, apart from the . 
caption of its pleading and the bare request that "...the action 
by the Commission of March 19, 1958, granting the above-entitled 
application be set aside” (R. 186), Valley never hinted to the 
Commission that there was any reason for broader relief under 
Section 405 than under Section 309(c) (See the Valley pleadings 
at R. 166-89, 244-73.) The argument in its brief in this Court 
that the Commission should have followed the alleged-policy 


which it used to. follow in treating petitions for reconsidera- 


tion prior to the enactment of the protest provisions of Section 


309(c) (App. Br. 14-15) is a complete afterthought never made 

to the Commission. Consideration of it by the Court is thus 
barred by another provision of Section 405 which Valley 
neglected, i.e. that which precludes consideration on appeal of 
"..-questions of fact or law upon which the Commission has been 
afforded no opportunity to pass." 47 U.S.C. $405. Cf. Albertson 


v. Federal Communications Commission, 100 U.S. App. D.C. 103, 
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243 F.2d 209; Democrat Printing Co. v. Federal Communications 
Commission, 91 U.S. App. D.C. 72, 78, 202 F.2d 298, 303-4. 
Indeed, the argument is so much an afterthought that Valley 


failed to set it out as an assignment of error in its Notice of 


Appeal, and consideration of it is barred on that ground as well. 


Communications Act, Section 402(c), 47 U.S.C. $402(c); Stuart v. 


Federal Communications Commission, 70 App. D.C. 265, 267, 105 
F.2d 788, 790; Colorado Radio Corp. v. Federal Communications 
Commission, 73 App. D.C. 225, 229, 188 F.2d 24, 28 (concurring 
opinion of Judge Edgerton); cf. Jesionowski v. Boston & Maine 
R.R,, 329 U.S. 452, 458-9, 

Finally, even if consideration of this argument were not 
triply barred by its prematurity, appellant's failure to present 
it to the Commission, and its failure to set it wt in its Notice 
of Appeal, it is wholly without merit. In James Gerity, Jr., 
9 Pike & Fischer, R.R. 781, cited by appellant itself (App. Br. 
14, n.1), the Commission announced, shortly after the enactment 
of Section 309(c), that when it designated an application for 
hearing as the result of a petition for reconsideration of a 
grant without hearing, it would stay the previous grant in 
accord with the policy of Section 309(c) rather than vacate it 
in accordance with the policy it had previously generally 
pursued under Section 405. The reasons for this determination 
were as follows (9 Pike & Fischer, R.R. at 783, par. 6): 

In the past, we, in honoring Section 405 
petitions for rehearing, have generally vacated 
the grants in issue. However, such actions were 


matters of discretion and not required by the pro- 
visions of Section 405. In light of the clear 
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policy of Congress reflected in the Section 
309(c) provision for postponement rather 
than vacation in cases where the Commission 
has once determined a grant to be in the 
public interest, the Commission believes 
that in a case such as this it would be 
appropriate to apply the same policy even 
though a petition for reconsideration under 
Section 405 is involved rather than a pro- 
test under Section 309(c). The facts of 
the case, rather than a petitioner's some- 
time's fortuitous choice of remedy (under 
Section 309(c) or 405), should be given 
controlling effect in determining thee 
status of a protested grant pending hearing. 


Contrary to appellant’s statement (App. Br. 14, n.1) the 


only question as to the validity of that determination raised by 
Commissioner Hennock’s dissent from the Commission's later 
refusal to place the burden of proof on the applicant was 
whether the petitioner‘*s allegation that the grant modified its 
license should cause the proceedings to be governed, with regard - 
to the burden of proof, by the provisions of Section 316 of the 
Act which cover modification proceedings. See James Gerity, Jr., 
9 Pike & Fischer, R.R. 784, 786. No question of modifiéation 
appears in this case, and the Commission's reasons for treating 
protests and petitions for reconsideration alike in respect to 
the scope of the relief granted are, we submit, not only reason- 
able but sound. Certainly nothing stated by appellant impugns 


their wisdom. 





SO 
CONCLUSION 


For the foregoing reasons, the Commission's decision and 


order herein should be affirmed insofar as it refuses to stay 
the effectiveness of the Commission's previous grant. In all 
other respects, the instant appeal should be dismissed. 


Respectfully submitted, 


John L. FitzGerald 
General Counsel 


Richard A. Solomon 
Assistant General Counsel 


Joel Rosenbloom 
Counsel 


Federal Communications Commission 


November 17, 1958- 
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jurisdictional grounds the chief points raised by appellant in its open- 
ing brief -- whether the Commission committed reversible error in 
granting the transfer application on March 19, 1958 without hearing 
(Point I of Appellant's Br. 10-13), and whether it likewise erred in sub- 
sequently failing to set that grant aside under 47 U.S.C. Sec. 405 (Point 
If of Appellant's Br. 13-17). The multifarious jurisdictional objections 
interposed to our Points I and II are, we submit, without merit. 





I. 


POINTS I AND I OF APPELLANT'S OPENING BRIEF 
(pp. 10-17) ARE PROPERLY BEFORE THIS COURT 

1. Counsel for intervenors in particular (Int. Br. 7-8, 10, 19-21), 
and for the appellee to a lesser degree (FCC Br. 35), urge that Points I 
and II were not covered by appellant's Notice of Appeal. We disagree. 
The Notice of Appeal explicitly stated (para. 1) that Valley was appeal- 
ing "from the action of the . . . Commission announced March 19, 1958 
granting without a hearing" the transfer application and from the Com- 
mission's subsequent refusal to set that action aside. Under "Relief 
Requested" (subparagraph (a) ) appellant asked this Court to "reverse 
and set aside the Commission's action of March 19, 1958, granting 
without a hearing its consent to the transfer of M&M. . . to the Morgan 
Murphy interests." Under "Allegations of Error” appellant expressly 
asserted (para. 8) that the Commission had "erred, in law and in fact, 
in not placing on [the applicant] the burden of proving that a grant of 
the transfer would serve the public interest, convenience, and necessity." 
An appellant is not required to brief his case in the Notice of Appeal. 
A "concise statement of the reasons" suffices (47 U.S.C. Sec. 402 (c))? 
Thus, under the allegations of error in paragraphs 8 (cf. para. 7), appel- 
lant was in 2 position to make a threefold argument, any one of which 
would substantiate the error there alleged: (1) That the original grant 
should not have been made (from which it would follow that the applicant 
would be required to prove that a grant of the transfer would serve the 
public interest); (2) that the March 19 grant should have been set aside 


a In fact, in appeals under Rule 73(b), F.R.C.P. no reasons need be 
given in the Notice of Appeal. Where the entire record is certified from the 
District Court to this Court, the detailed reasons need not be given until the 
case is actually briefed. Notices of Appeal under 47 U.S.C. Sec. 402 (b) are 
already sufficiently long that further prolixity should not be encouraged by a 
precedent requiring an appellant to spell out his objections step by step 
rather than in concise, conclusory form in his Notice of Appeal. 
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under 47 U.S.C. Sec. 405 (with like consequences); and (3) that in any 
event the applicant should have been required to make a comparable 
showing under 47 U.S.C. Sec. 309(c). Those are precisely the conten- 


tions made in the three main headings of appellant's opening brief. 


2. Appellee and intervenors next contend that Points I and II are 
prematurely urged (FCC Br. 8, 10-11, 29-32; Int. Br. 2, 8, 19-21). 
Again we disagree. By formal petition filed February 4, 1958 appellant 
objected to a grant of the transfer application (R. 87-108). Since the 
Commission cannot normally deny an application without first accord- 
ing the applicant a hearing (see 47 U.S.C. Sec. 309 (a) and (b) ), appellant 
asked that the transfer application be designated for hearing (R. 87-108). 
On March 19, 1958 the Commission granted the transfer application 
without hearing and denied appellant's pleading of February 4, 1958 by 
mere letter (R. 159). Appellant thereupon sought review under two dif- 
ferent sections of the Communications Act (47 U.S.C. Secs. 309 (c) and 
405) -- by a pleading entitled Protest and Petition for Reconsideration 
(R. 166-189). After demonstrating its "standing" under both 309 (c) and 
405 (R. 166-170) and the respects in which the transfer grant was incon- 
sistent with the public interest (R. 170-185), appellant expressly request- 
ed inter alia "that the action by the Commission of March 19, 1958 


granting the above-entitled application be set aside’ (R. 186) -- relief 
available under 47 U.S.C. Sec. 405, but not under 47 U.S.C. Sec. 309 (c). 


Notwithstanding appellee's suggestions to the contrary (FCC Br. 
6, 31), the reconsideration portion of that pleading was denied in its 
entirety by the Commission in its Memorandum Opinion and Order of 
May 19, 1958 (R. 276-286). Although recognizing (R. 276, para. 1) that 
appellant had sought relief under Section 405 as well as Section 309 (c), 
the only relief which the Commission chose to accord appellant was 
that which is available under 47 U.S.C. Sec. 309 (c) -- the right to 
specify issues, the right to a hearing thereon, etc. The relief thus 
granted would not have differed one whit if appellant had merely filed 
a "protest" (under 47 U.S.C. Sec. 309 (c) ), rather than the pleading it 
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did -- a Protest and Petition for Reconsideration. This is obviously so 
because the pleading filed by Norbertine Fathers was solely a "protest" 
under 47 U.S.C. Sec. 309 (c); Norbertine Fathers did not seek "recon- 
sideration” under 47 U.S.C. Sec. 405 (R. 190). The relief accorded to 
them was identical with that accorded Valley, namely, a protest hearing 
under 47 U.S.C. Sec. 309 (c) with the burden of proceeding and the 
burden of proof on the "protestants" (R. 284, para. 16). The broader 
relief available to appellant, and sought by appellant but not by Norber- 
tine Fathers under the reconsideration provisions of Section 405, 
namely, action setting aside the original grant and placing on the appli- 
cant the burden of showing that a grant would serve the public interest, 
was ignored.* And, as noted in our opening brief (pp. 15-1 6), the Memo- 
randum Opinion and Order of May 19, 1958 expressly recites that 
except to the extent "provided for below" (namely, a hearing along the 
pattern provided by 47 U.S.C. Sec. 309(c), with the burden of proof on 
the "protestants"), the pleading of Valley was "denied in all other re- 
spects" (R. 283, para. 16). 


The instant appeal, therefore, presents a severability problem: 
Will an appeal lie from an order denying in its entirety a petition for 
"rehearing or reconsideration" (47 U.S.C. Sec. 405) where the Commis- 
sion has not yet completely disposed of a "protest" (47 U.S.C. Sec. 
309(c))? Congress and this Court have answered that question in the 
affirmative. 


Under 47 U.S.C. Sec. 405, as amended in 1952 at the same time 
Section 309 (c) was added to the Communications Act, "The time within 
which. . . an appeal must be taken under Section 402 (b), shall be com- 
puted from the date upon which public notice is given of orders disposing 


i Under 47 U.S.C. Sec. 309(c) the effective date of a grant is merely 
postponed while a hearing is being held on the protest; under 47 U.S.C. Sec. 
405 a nonhearing grant is normally vacated or set aside while a hearing is 
held on the application itself (see appellant's opening brief, pp. 14-15). 
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of all petitions for rehearing filed in any case . . ." This Court, as 
pointed out in our opening brief (pp. 9, 16-17), has repeatedly treated 
actions by the Commission on "protests" and "petitions for reconsidera- 
tion or rehearing" as severable, allowing appeals to be taken from 
"protests" denied in their entirety even though the "reconsideration" 
portion of a pleading is still pending before the Commission, and con- 
versely allowing appeals to be taken from a denial of "reconsideration" 
where the "protest" portion of a pleading is still under consideration by 


the Commission. 


Any contrary holding would defeat a clear Congressional intent, 
particularly where the Commission (under the 30-day stricture in 
47 U.S.C. Sec. 309(c)) denies a "protest" but postpones action on the 
"reconsideration" portion of a given pleading -- a not infrequent Com- 
mission practice. See WWSW, Inc., 12 RR 858a (1955). Unless the 
"judgment" thus entered is treated as severable and hence appealable, 
the requirement that protests be disposed of in 30 days (originally 20 
days) could be rendered nugatory. A "person aggrieved" would then be 
forced to either forego the broader relief available under 47 U.S.C. 
Sec. 405, or rely solely on 47 U.S.C. Sec. 309(c), lest the Commission 
dispose of one facet of his pleading and postpone action on the other, 
thus foreclosing immediate appellate review. Since Congress added 
Section 309 (c) to the act at the same time as it amended the last sen- 
tence of Section 405, the two must be read in pari materia. Under the 
last sentence of Section 405, an appeal must be taken within 30 days 
after the Commission disposes of a petition for rehearing filed under 
47 U.S.C. Sec. 405. An appeal thus taken is not "premature." 


Decisions relied on by appellee (FCC Br. 8, 10, 11, 24-27, 30) 
and intervenors (Int. Br. 18), construing the Communications Act prior 
to the 1952 amendments (when Section 405 was the sole method of 
obtaining Commission review of adverse action), naturally do not deal 


with the severability problem inherent in Commission orders denying 
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rehearing but not protests, or in orders denying protests but not rehear- 
ing. Thus, the Southland case decided in 1938 is not in point; it merely 
holds that a person cannot appeal from a Commission decision while 
his petition for reconsideration of that action is still pending before 
that agency. The Van Curler case, though decided after 1952, did not 
involve an appeal from a denial under 47 U.S.C. Sec. 405; that appeal 
(unlike the instant appeal) was based solely on the 47 U.S.C. Sec. 309 (c) 
action of the Commission (see 96 U.S. App. D.C. 184, 185 fn. 1, and 
186-187). Review was there sought of partially adverse action on a 
protest while other portions of the protest were still being considered 
by the Commission. Even then the appeal was allowed by this Court 
insofar as it challenged the Commission's refusal to require a restora- 
tion of the status quo ante. Unlike the present appellant, Van Curler 
did not seek review of the Commission's refusal to grant relief under 
47 U.S.C. Sec. 405. The Meyers and other cases similarly relied on by 
appellee and intervenors likewise did not deal with the severability 
problem inherent in situations where reconsideration under one section 
of the Communications Act is disposed of, but where different relief 
under another section of that Act is still pending. 


Commission counsel is factually mistaken in attempting to dis- 
tinguish this Court's order of September 16, 1955 in Telecasting, Inc. 
v. Federal Communications Commission (U.S. App. D.C. 12841) on the 
premise that this Court there dismissed an appeal from a Commission 
grant "filed after the Commission had ordered a hearing on the appel- 
lant's petition for reconsideration of the said grant" (FCC Br. 30). 
There Telecasting, Inc. on August 10, 1955 appealed from two orders 
of the Commission, one dismissing its application for Channel 11, and 


: To use Professor Moore's terminology, this Court apparently construed 
the Commission's order refusing to suspend the grant pending the protest 
hearing as a "collateral order appealable under the offshoot rule". Moore, 
Federal Practice, Sections 54:14 and 54:31; see Cohen v. Beneficial Industrial 
Loan Corp., 337 U.S. 541, 546-547 (1949). 
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the other granting Channel 11 to WWSW, Inc. (Case No. 12841). Follow- 
ing a denial by this Court of a stay request, Telecasting, Inc. reinvoked 
the Commission's jurisdiction by protesting and seeking reconsideration 
(within the 30 days there provided) of the Commission's action granting 
Channel 11 to WWSW, Inc. Telecasting, Inc. conceded that this plead- 
ing rendered premature that portion of its appeal in Case No. 12841 re- 
lating to the grant of Channel 11 to WWSW, Inc. but not that portion of 
its appeal from a separate order dismissing its application for Channel 
11. This Court so held in its September 16, 1955 order. It was not un- 
til September 21, released September 23, 1955, that the Commission 


denied the protest portion of Telecasting's pleading objecting to the 


WWSW, Inc. grant and postponed to a later date the reconsideration por- 
tion thereof (WWSW, Inc., 12 RR 858a). Telecasting filed a second 


appeal from the denial of the protest (Case No. 12938) while the recon- 
sideration portion of its pleading was still awaiting action by the Com- 
mission, and renewed its request in this Court for a stay (in Case Nos. 
12841 and 12938). The Court granted a stay on October 28, 1955. It 
was not until November 25, released November 28, 1955, that the Com- 
mission disposed of the reconsideration portion of Telecasting's earlier 
pleading by granting it in part (WWSW, Inc., 12 RR 858c). Subsequent 
motions to dismiss Case Nos. 12841 and 12938, because a rehearing of 
the basic grant was still in progress, were denied by this Court (Order 
of February 10, 1956). Thus, Commission counsel is clearly in error 
(FCC Br. 30), in seeking to explain the September 16, 1955 order of this 
Court on the ground that the Commission "had ordered a hearing on the 


appellant's petition for reconsideration."" No such hearing was ordered 
by the Commission until November 25, 1955 (12 RR 858c). Thus, quite 
contrary to what Commission counsel urge, the orders of this Court in 


Telecasting, Inc. stand for the proposition, made in our opening brief 
(Appellant's Br. 16-17), that this Court has jurisdiction to entertain 
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appeals from Commission action "denying protests where the reconsid- 
eration portion of the pleading was still pending" before the Commis- 


sion. 1 


3. The third jurisdictional argument by which appellee (FCC Br. 
11, 34-35) and intervenors (Int. Br. 11) seek to "duck" Points I and I, 
namely, that appellant should have filed another petition for reconsidera- 
tion under 47 U.S.C. Sec. 405, sounds like what Justice Holmes has re- 
ferred to as the springes of common law pleading. Following the March 
19, 1958 grant, appellant sought reconsideration under 47 U.S.C. Sec. 
405, a fact recognized by the Commission in the opening paragraph of 
its May 19 Memorandum Opinion and Order. Appellant also protested 
the grant under 47 U.S.C. Sec. 309 (c), and so as not to be entrapped on 
procedural grounds (by reason of the new provisions of Rule 1.12) filed 
a separate pleading (R. 161-165) requesting a stay under 47 U.S.C. Sec. 
309 (c).” The relief thus sought under Section 309 (c) did not nullify the 
relief sought under Section 405, namely, Valley's request that the March 
19 grant be set aside (R. 186). The relief thus sought under Section 405 
was denied in toto. In asserting that appellant did not first exhaust its 


rights under Section 405, counsel for appellee are, in effect, arguing 


“ As noted elsewhere, after the Telecasting case was briefed and argued, 


this Court decided to await action by the Commission in the rehearing proceed- 
ing before passing on the merits. A suggestion by intervenor in Capitol Broad- 
casting Company v. Federal Communications Commission, __ U.S. App. D.C. 
__, 257 F. 2d 630 (1958) that the Court similarly await action by the Commis- 
sion in a then pending proceeding to determine whether Capitol's permit should 
be modified to permit the experimentation there authorized was rejected by the 
Court sub silentio. 


2 Both appellee (FCC Br. 14, fn. 6) and intervenors (Int. Br. 21 fn. 1) 
feign to find comfort in the fact that Valley sought a "stay" under Section 309 (c) 
but not under Section 405. The reason is obvious. Appellant was asking that 
the grant in its entirety be vacated under Section 405. If that relief was granted, 
no stay would be necessary under Section 405. If denied, then a "suspension of 
the effective date" was sought by the separate pleading filed under Section 309(c). 
It was patent that if the Commission was unwilling to suspend the grant under 
the more or less mandatory provisions of Section 309(c) it would not stay the 
grant under the discretionary provisions of Section 405. 
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that Valley should have again filed for relief under Section 405, telling 
the Commission that it really meant what it sought in its previous plead- 
ings. Had Valley taken that course, Valley would no doubt have been 

told by the Commission that such relief was denied in the May 19 order, 
with the result that the pleading would have been denied out of hand, 

and not being entertained on the merits the 30-day appeal period would 
not have been tolled. Albertson v. Federal Communications Commission, 
87 U.S. App. D.C. 39, 42, 182 F.2d 397 (1950). | 


Section 405 does not require a person to file a petition for recon- 
sideration before taking an appeal, where the matters on which appellant 
is relying have already been brought to the Commission's attention. 
Gerico Investment Co. v. Federal Communications Commission, 99 U.S. 
App. D.C. 379, 380, 240 F.2d 410 (1957). Having raised in our Febru- 
ary 4, 1958 pleading all matters here urged, appellant could have come 
directly to this Court without first seeking reconsideration, complaining 
of the March 19 grant without hearing, just as the appellant did in Capitol 
Broadcasting Co. v. Federal Communications Commission, __ U.S. App. 
D.C. _, 257 F.2d 630 (decied May 22, rehearing denied September 12, 
1958). With misplaced optimism Valley first sought, among other 
things, reconsideration under Section 405. The relief thus sought was 
denied. Hence, the Commission had been twice told that the March 19 
grant should not have been made without hearing. How many times must 
a "person aggrieved" so advise the Commission in order to preserve 
the point for appellate review ? | 


Il. : 
POINTS I, 0 and Il] ARE SOUND ON THEIR eS 


Turning to the merits, little need be added to the arguments ad- 
vanced by appellant in its opening brief. 


1. Under Point I of our opening brief (pp. 10-13), we urged that 
our pleading of February 4, 1958 raised substantial questions highly 
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pertinent to any proper determination of the public interest, that the 
mixed questions of law and fact there raised could not be disposed of on 
demurrer, and that the Commission's action of March 19 granting the 
transfer application without hearing was therefore erroneous, citing 

this Court's recent decision in Capitol Broadcasting Company v. Federal 
Communications Commission, _ U.S. App. D.C. 257 F.2d 630 (de- 


—s 


cided May 22, rehearing denied September 12, 1958). 


Intervenors would ignore this decision by using a favorite "dodge" 
where a case is not otherwise distinguishable -- "its rather unique 
facts" (Int. Br. p. 20, fn. 1), 1 and in doing so they ignore the fact that 
while that appeal was pending Capitol was being given "a full evidentiary 
hearing" on whether its license should not be modified to accommodate ~ 
the operation which the grantee had sought. 


The Commission would distinguish the Capitol case on a different 
ground -- that a Section 316 problem was there involved (FCC Br. 33). 
To our mind this is a distinction without a difference. Section 316 
merely gave Capitol "standing" to object to the grant and to appeal 
therefrom (as evidenced by this Court's action simultaneously dismiss- 
ing appeals by mere applicants for Channel 12 in New Orleans). Whether 
"standing" be conferred on a "person aggrieved" by KOA concepts or 
Sanders concepts makes no difference in complaining of a grant made 
"without hearing," where substantial public interest matters are brought 
to the Commission's attention prior to a nonhearing grant and thereafter 
under 47 U.S.C. Sec. 405. The Commission itself has recognized that 
Valley is a "person aggrieved" under 47 U.S.C. Sec. 405, and hence un- 
der 47 U.S.C. Sec. 402 (b).. Furthermore, with due deference to Com- 
mission counsel, we do not construe the Capitol decision as a holding 
that Capitol's license had been modified under Section 316. The decision ; 
as we read it seems to assume arguendo that a bona fide "experimental" 


grant might not be deemed a modification of Capitol's commercial 


In passing it may be noted that intervenor would also dispose of the 
WGMS case (Smith v. Federal Communications Commission, 101 U.S. App. 
D.C. 109, 247 F. 2d 100) (1957) "on its unique facts" (Int. Br. 17). 
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license, but that a hearing was necessary to determine whether the grant 
there made was in fact "experimental." 


2. After noting that M&M had petitioned the Commission on 
September 13, 1957, to institute a rule-making proceeding to shift 
Channel 11 from Marinette to Green Bay, that the CEEOL SES had 
taken such action on November 20, 1957 (Docket No. 12254) , sand that a 
contract to sell the Marinette stations to the Morgan Murphy interests 
was executed November 26, 1957, Commission counsel then asserts 
(Br. p. 3) that "both the existing and proposed stockholders of M&M 
thereupon petitioned the Commission for a termination of the rule- 
making proceedings." | 


Such was not the sequence of events. Other significant develop- 


ments intervened. On January 8, 1958, an application for Commission 
consent to the transfer was filed in which the transferees studiously 
avoided disclosing whether they intended to program the TV station as 
a Marinette or a Green Bay operation (R. 1-86). On February 4, 1958, 
appellant asked that the transfer application be designated for hearing 
(R. 88-108), calling attention to the fact inter alia that the application 
failed to show whether the new purchasers intended to press M&M's 
proposal, then pending before the Commission, to delete Channel 11 
from Marinette (Docket No. 12254), thus leaving that community with 
no station of its own and creating a "white area" north of Marinette 
(R. 90-94, 105). | 


1 Since the Commission properly takes the position that it can reject an 
unmeritorious rule-making proposal without first inviting comments thereon, 
its action instituting over appellant's objection a rule-making proceeding to 
delete the only TV station in Marinette (a proceeding subsequently dismissed 
at intervenor's request before the due date for filing comments) is somewhat 
ironical, in view of the Commission's later assertion, in another connection, 
that the deprivation of the community of Marinette "of its only local television 
station" would be a result obviously "contrary to the ree interest" (R. 283, 
para. 13). 
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It was not until after appellant had thus raised this public interest 
consideration in its February 4, 1958 petition that M&M asked the Com- 
mission to dismiss the rule-making proceeding. Even though the Com- 
mission is elsewhere on record that a determination of what TV channels 
should be allocated to a given community is to be decided on the basis of 
the "public interest" and not on the whims of the proponent of a particu- 
lar proposal, the Commission dismissed the rule-making proceeding on 
February 28, 1958 (R. 249). That the Commission should have thus been 
put on guard by such tactics, and should have insisted on a hearing to 
determine whether the Morgan Murphy group intended to operate WMBV- 
TV as a Marinette station, or whether they intended to move the station 
into Green Bay, "thus depriving the community [of Marinette] of its 
only local television station, a result which would be contrary to the 
‘public interest" (R. 283, para. 13), seems patent. No sooner did the 
Morgan Murphy interests acquire control of M&M than they sought to 
shift Channel 11 to Green Bay ina different fashion -- by filing an 
application for a new transmitter site 14 miles from Green Bay and 38 
‘miles from Marinette (BPCT-2425; see FCC Br. 4, fn. 4). If the loss 
by Marinette "of its only local television station" is obviously "contrary 
to the public interest," as we agree it would be, how can the Commission 
justify its action opposing a transfer without having first ascertained 


the transferee's intentions on that score ? 


3. For reasons not quite clear, both the appellee and the inter- 


venors emphasize the fact that Valley protested a previous attempt to 
transfer the Marinette stations to a motion picture company (FCC Br. 
2; Int. Br. 6). 1 Both neglect to mention that the proposed transferee, 
like the transferees here, sought to conceal their future intentions -- 
whether to program the station as a Marinette or a Green Bay operation. 
Although both the appellee and the intervenors mention that the Com- 


= As noted by Commission counsel by way of preface (FCC Br. 2), "On 
various occasions in the past, either M &M or Valley has opposed the Commis- 
sion's grant of authority to the other party." 
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mission sought to dispose of that protest by oral argument as on 
demurrer, without an evidentiary hearing, neither mentions the fact 

that Valley appealed therefrom to this Court (Case No. 13955), and that 
the appeal was subsequently rendered moot by the film company's fail- 
ure to consummate the transfer. If the Commission in the instant case, 
in another connection, can rightly conclude that any action depriving 

the community "of its only local television station" would work a result 
“contrary to the public interest," it was high time that the Commission 
determine whether a new owner did or did not intend to serve Marinette, 


or whether it intended to move the station into Green Bay, 50 miles 
away (FCC Br. 2). 


4. Both the appellee (FCC Br. 5, 22 fn. 12, 28 fn. 17) and inter- 
venors (Int. Br. 2 fn. 2) assert that the "trafficking" charge contained 
in the February 4 pleading was dropped by Valley in its April 18 Protest 
and Petition for Reconsideration. This is not the fact. Although the 
word "trafficking" was not used in the later pleading, the following 
facts were alleged on that score (R. 183): 


. . - The records of the Commission show that an 
agreement dated July 19, 1957 was entered into by 
the present principals of M & M and Messrs. John 
P. Stang and Charles Goldberg, pursuant to which 
the latter parties secured an option for a period of 
four years providing for purchase of the stock of 
M&M. The same parties, i.e., Messrs. Stang and 
Goldberg also, on the same date, agreed to loan the 
M&M Broadcasting Company $200,000 upon call by 
the M&M Board of Directors. In the instant appli- 
cation, it is shown that 15% of the stock of M&M 
will be issued to Messrs. Stang and Goldberg and 
their wives as a "gift"; Messrs. Stang and Gold- 
berg will forego their rights under the option ee- 
ments and Messrs. Stang and Goldberg will each be 
retained as a station consultant for a period of 
seven years at a fee of $3,000.00 per year. 


In the context of the facts of record thus far, 
there is serious question whether the agreement to 
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loan M & M $200,000.00 and the long term option 
agreement -- to be in force up to four years -- 
secured by Messrs. Stang and Goldberg did not 
constitute in reality a relinquishment of control 
by the principals of M & M over and beyond that 
consistent with their licensee responsibilities. 
For with this long-term option agreement, the 
optionees were clearly in a position to assert 
their interests at any time. The licensee could 
not, in reality, make basic determinations to sell 
to other parties, to change the corporate structure, 
or to make other significant commitments in be- — 
half of the licensee without accommodating the 
views of the optionees.- As shown by the very 
application here involved, the sale of the stock 
of M&M to the transferees herein was possible 
only with the consent of the optionees, an agree- 
ment to give them free of cost 15% of the stock, 
and to retain each one as a "consultant" for a 7- 
year period with payments being made to each in 
the amount of $21,000... . 


If the utilization of the option as a means of acquiring a 15% interest 
"free of cost" and $42,000 in "consultant fees" is not "trafficking," we 
know not the meaning of that term. The Court will further note that the 
Commission itself, in its May 19, 1958 opinion, expressly stated: ''The 
facts set forth in the protests are substantially the same as those ad- 
vanced by Valley prior to the Commission's grants of the above appli- 
cations" (R. 283; Cf. Int. Br. p. 21 fn. 1). Thus Valley did not abandon 


its trafficking allegations in its Protest and Petition for Reconsidera- 
tion. 


5. As noted in our opening brief (p. 18), if the Court sustains 
our contentions under Points I and I, Point II becomes moot, and it 
becomes unnecessary to consider whether the grant should have been 
"suspended" and whether the burden of proof should have been placed 
on the applicant under 47 U.S.C. Sec. 309 (c). 


Although apparently recognizing that the suspension of a grant 


1 of this Court's recent decision in WLOX Broadcasting Co. v. Federal 
Communications Commission, Case No. 14,106, decided September 18, 1958. 
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after a valid protest has been filed is the rule rather than the exception, 
and that the Commission's authority to continue a grant in effect while 
a hearing is being held is not "unlimited" (cf. FCC Br. 17; Int. Br. 12- 
13), opposing counsel ask this Court not to dist urb the Commission's 
"wide latitude” on this score. Cases relied on by the intervenors (Int. 
Br. 13) involve, for the most part, a weighing of the evidence adduced 
after a hearing, where this Court will not ordinarily "superimpose its 
own evaluation of the facts."’ Here no hearing had been held. This 
Court is in as good a position to test allegations in a pleading, against 
requirements set forth by Congress in Section 309(c), as is the Com- 


mission. 


In the Van Curler case, where the Commission's refusal to sus- 
pend the grant was affirmed, the transferors categorically stated that 
they could not continue a UHF station in the face of mounting operating 
deficits. Here, the sworn balance sheets for the first quarter of 1958 
(submitted with the April 25 oppositions to the protest) showed that the 
income from the AM station exceeded the TV operating losses (R. 222). 
Here, unlike the Van Curler case, the transferors made no assertion 
that they could not or would not keep WMBV-TV on the air while a 
hearing was being held (cf. R. 209-210). As heretofore noted (Appel- 
lant's Br. 21-22), the Commission's so-called affirmative finding in 
paragraph 13 of its opinion on the need for allowing the transfer grant 
to remain in effect (R. 283) immediately follows a long quotation in that 


same paragraph from an unsworn pleading filed by the transferees 
(R. 282-283). 


Even an analysis of transferees' allegations does not support the 
Commission's ultimate finding. Transferees stated that a stay during a 
protest hearing "would necessarily run the substantial risk that WMBV- 
TV (and perhaps even WMAM with it) would be forced to drastically 
curtail its needed operations, if not be completely driven off the air" 
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(R. 282-283). : After admitting arguendo "that there is here no demon- 
strated certainty that operations will be suspended," the transferees 
then assert that the "public interest should not passively be forced to 
bear the substantial hazard that a vital existing service may well be so 
seriously impaired, if not terminated.” Thus, what transferees termed 
a "substantial risk" or a "substantial hazard" (which must be tempered 
with other evidence showing that current income exceeded current out- 
go), the Commission translates these statements into "the likelihood of 
the station terminating its operations” (R. 283). If such a finding is 
allowed to stand, Section 309 (c) (written into the act to prevent "inter- 
ested persons" from being confronted, after a hearing, with a fait 
accompli) might as well be stricken from the statute, a result no doubt 
earnestly desired by the Commission. But if the statute is to be thus 
rewritten, that is a function of Congress and not one delegated to the 
Commission. 


Commission counsel are indeed hard pressed when they find it 
necessary to advert to the transferor's health (FCC Br. 4, 20). In giv- 
ing their reasons for the proposed sale, the transferors mentioned 
inter alia "health of principal stockholder; inability to devote time 
necessary to station in future" (R. 3; cf. FCC Br. 4). In opposing the 
stay, counsel for the transferors made mention of Walker's heart 
attack (without stating that this occurred two years previously) and 
that Walker was "attempting to liquidify his estate and diversify his 
interests" (R. 210; cf. FCC Br. 20). The Court will note that the Com- 
mission itself, in refusing to suspend the transfer while a protest hear- 
ing was being held, did not mention Walker's health (R. 282-283). Com- 
mission counsel cannot defend an order of the Commission in this 
Court on grounds on which the agency itself did not rely. Securities & 


Exchange Com. v. Chenery Corp., 318 U.S. 80, 87-88 (1943); cf. Func- 
tional Music, Inc. v. Federal Communications Commission, Nos. 14374- 


1 It will be noted in passing that the language here quoted is a beautiful 
illustration of Delphic ambiguity. Are transferors stating that the station may 
"be completely driven off the air" or are they merely asserting that needed 
operations must be drastically curtailed "if [the station] is not [to] be completely 
driven off the air"? 
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14375 (decided November 7, 1958), slip. op. p. 11. Had the Commission 
relied on any such ground, subsequent developments would indeed have 
proved the reliance misplaced. Since the present transfer was approved 
by the Commission, Walker (instead of "liquidifying" his estate) has 
taken on new broadcast responsibilities: He (through corporations of 
which he is president) has purchased at least two other radio stations 

-- one in Clinton, Iowa (Station KCLN) which the Commission approved 
May 8, 1958 (BTC-2763), and one in Sheboygan, Wisc. (Station WSHE), 
which the Commission approved October 1, 1958 (BAL-3166).~ In addi- 
tion he has applied for a construction permit for a new station in Lima, 
Ohio (BP-11617).° With sums to be realized from the Marinette sale 
still in escrow, it is little wonder that the transferors advanced neither 
health nor inadequate personal resources as a ground for not suspend- 


ing the instant transfer while a protest hearing was being held. 


CONCLUSION 


As shown in the instant Reply Brief and our opening Brief, in 


view of the serious and substantial allegations contained in appellant's 
pleading of February 4, 1958, the Commission erred in granting the 
transfer application without hearing, and in subsequently refusing to 
set that grant aside under 47 U.S.C. Sec. 405. It has been further 
shown that the Commission likewise erred in refusing to postpone the 
effective dates of its grants under 47 U.S.C. Sec. 309 (c), in not order- 
ing the stations returned to the transferors while the hearing was being 
held, and in not placing on the applicant the burden of proving that a 
grant would serve the public interest. Accordingly, appellant asks that 


See Appendix A to the instant brief. 


See Appendix B to the instant brief. 
3 See Appendix C to the instant brief. 


4 pxhibit 1 to FCC Form 323 filed May 16, 1958. 
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the March 19, 1958 grant be set aside, and that control be restored to 
the transferors, pending a hearing on whether a grant of the transfer 
application would serve the public interest, convenience and necessity 
(47 U.S.C. Sec. 310 (b) ). 

Respectfully submitted, 

JAMES A. McKENNA, JR. 


VERNON L. WILKINSON 
JOSEPH M. KITTNER 


McKenna & Wilkinson 
1735 DeSales Street, N. W. 
Washington 6, D. C. 


Counsel for 
_ VALLEY TELECASTING COMPANY 


December 1, 1958 





APPENDIX A 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. | 


PUBLIC NOTICE -B 


58472 
Report No. 3189 BROADCAST ACTIONS _ May 8, 1958 


The Commission en banc, by Commissioners Doerfer (Chairman), 
Hyde, Bartley, Lee and Craven, took the following actions on May 7: 


* * * x a * x x * * * * * * x % 


KCLN Granted transfer of control from John R. 

Valley TV & Radio, Inc. Livingston, Errett G. Zendt and Kenneth 

Clinton, Iowa M. Parker to Rock River B/cg Co. (W.E. 
Walker, President, has interest in WMAM, 
WMBV-TV, Marinette, Wis.; WBEV, 
Beaver Dam, Wis., and other stockholders 
have various radio interests); considera- 
tion $600 for 75%, plus agreement to pay 
Livingston, as trustee for shareholders 
of licensee corporation $15,000 for liabili- 
ties (BTC-2763). | 





APPENDIX B 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 
PUBLIC NOTICE - B 
64104 
Report No. 3262 BROADCAST ACTIONS October 1, 1958 


The Commission en banc, by Commissioners Hyde (Acting Chair- 
man), Bartley, Craven, Ford and Cross, took the following actions on 
October 1: 


* * * * * * * ae x * ae x * * * * 


WSHE | Granted assignment of license to Central 
Lake Shore B/cg Co., Inc. States B/cg Co., Inc. (William E. Walker, 
Sheboygan, Wis. president, has interest in WMAM AM and 


TV, Marinette, WBEV, Beaver Dam, Wis., 
WRRR, Rockford, Il., and KCLN, Clinton, 
Iowa; two other stockholders have inter- 
ests in WBEV, WRRR and KCLN); consid- 
eration $80,000 (BAL-3166). 





APPENDIX C 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


REPORT NO. 5637 PUBLIC NOTICE - B 


October 30, 1958 


BROADCAST APPLICATIONS ACCEPTED AND 
TENDERED FOR FILING 7 


APPLICANT CALL NATURE OF 
FILENO. & LOCATION LETTERS APPLICATION 


BP-11,617 Lima Quality Construction permit for 
Radio Corpora- a new standard broadcast 
tion, Lima, station to be operated on 
Ohio 930 kilocycles with power 

: of 500 watts and daytime 
hours of operation. 
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(i) 
INTERVENOR'S 
STATEMENT OF QUESTION PRESENTED 
1. The sole issue in this case is: 


Whether the Commission abused its statutory discre- 


tion under Section 309(c) of the Communications Act of 


1934, as amended, by its affirmative finding on the record 


before it that the public interest required its transfer 
authorization remain in effect pending its decision after 
the hearing ordered in response to Section 309(c) protests 
on the application for its approval to the voluntary transfer 
of control of the M&M Broadcasting Company. 





INTERVENORS' STATEMENT OF QUESTION PRESENTED 
I, COUNTER-STATEMENT OF THE CASE 


II, PROPRIETY OF QUESTIONS RESPECTIVELY 
PRESENTED FOR REVIEW 


III, SUMMARY OF ARGUMENT 


IV, ARGUMENT: 


A, The Commission's Affirmative Finding That The Public 
Interest Required Its Transfer Authorization Remain In 
Effect Pending The Ordered Protest Hearing On The 
Transfer Application, Was A Reasonable Exercise Of Its 
Discretionary Authority Under Section 30%c) Of The 
Communications Act, And So Should Be Affirmed Herein 


All Other Questions Raised By Appellant's Brief Are 
Jurisdictionally Defective And Not Properly Before The 
Court For Review ME a A a a 


Burden Of Proof At Hearing oh skeet eel vie 


Alleged Commission Errors In (1) The Original 
Grant Of The Transfer Application And In (2) Not 
Vacating That Grant Upon Petition For Reconsidera- 
tion Under Section 405 Of The Communications Act 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,524 


VALLEY TELECASTING COMPANY, 
Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 

M & M BROADCASTING COMPANY, 

EVENING TELEGRAM COMPANY, ET AL., 


and 
WILLIAM E. WALKER, ET AL., 


Intervenors. 


APPEAL FROM DECISIONS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR INTERVENORS, 3 
M&M BROADCASTING CO, and EVENING TELEGRAM CO., ET AL. 


I. 
COUNTER-STATEMENT OF THE CASE 


Intervenor M&M Broadcasting Company (hereinafter referred to 
as M&M), a Wisconsin corporation, is the licensee of radio Station 
WMAM and television Station WMBV-TV, both at Marinette, Wisconsin. 
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Intervenors Evening Telegram Company (a Wisconsin corporation), 
Norman M. Postles and Walter C. Bridges are the transferees-present 
majority stockholders of M&M pursuant to Federal Communications 
Commission's actions granting an application for voluntary transfer of 
control of M&M to them, and thereafter continuing its authorization 
(and the consummated transfer) in effect pending the ordered protest 


hearing on the application. 


The instant appeal under Section 402(b) of the Communications 
Act of 1934, as amended, properly challenges only that part of the Com- 
mission's Memorandum Opinion and Order released May 19, 1958, 
which affirmatively found that the public interest required that its 
prior M&M transfer authorization remain in effect pending the hearing 
therein ordered on the transfer application (BTC-2699) following Sec- 
tion 309(c) protests to its grant on March 19, 1958, of such authoriza- 
tion. While the appeal also seeks to challenge another aspect of that 
May 19th decision as well as the Commission's earlier authorizing 
action of March 19th, it will be shown below that such other matters 
are for a variety of reasons jurisdictionally defective and not properly 
before the Court herein. 


* * **K KX * * * 


Intervenors believe that a more accurate and less argumentative 
statement of pertinent facts than that presented by appellant would 
assist the Court. It is further submitted that appellant's presentation 
is so highly partisan, unduly argumentative and often irrelevant, in- 
complete and incorrect as not to meet the requirements of this Court's 
Rule 17(b) (5)2 and so be inappropriate for the use of the Court in con- 
sidering this appeal. z 


: Rule 17(b) (5) calls for a presentation of "all facts material to the considera- 
tion of the questions presented, with reference to the ... record ...". 


= Appellant's statement contains many factual inaccuracies, such as for 
example the extent of Morgan Murphy broadcast interests (p. 3), his precise 
interest in Madison Station WISC-TV (p. 3), and its statement (pp. 8, 19) that 
its "Protest ..." of April 18, 1958, raised an issue as to alleged trafficking in 
licenses, which is not in fact the case. (R. 166-189) 
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Intervenors M&M, et al., further believe that it is neither neces- 
sary nor appropriate for them herein to attempt to respond to and contro- 
vert appellant's many argumentative and conclusionary allegations con- 
cerning M&M status, activities and intentions. Particularly is this the 
case since these charges are in no way pertinent to the resolution of 
the limited issues for review herein, and should thus be disregarded by 
the Court. That intervenors do not so undertake to answer and contro- 
vert should not, however, be construed as indicating their agreement or 
lack of disagreement with such unsupported and unwarranted allegations. 


* * eK * KK * 


On January 8, 1958, there was filed with the Commission an appli- 


cation (BTC-2699) for its consent to the voluntary transfer of control of 
M&M Broadcasting Co., licensee of Marinette, Wisconsin Stations 
WMAM and WMBV-TV. (R. 1-86). Station WMBV-TV operates on tele- 
vision Channel 11 allocated by the Commission at Marinette, as part of 
its nationwide television allocation plan, (its Rule 3.606). The then- 
stockholders/transferors of M&M (intervenors William Walker, et al., 
herein) were nine individuals holding stock in amounts varying from 
1.75% to 50%. The proposed transferees, under the sale and purchase 
agreement executed between the parties on November 26, 1957, were 
the Evening Telegram Company, which was proposed to acquire 55% of 
the stock or majority control of M&M, and Walter Cc. Bridges and 
Norman M. Postles, each of whom was to acquire 10% of M&M stock. 
(R. 24-7, 29-33). Through a series of collateral transactions, related 
to but not per se part of the proposed transfer, the remaining M&M 
stock was to be retained (5% each) by two former M&M stockholders, 
and the other 15% divided equally among four new stockholders as the 
result of transactions not here pertinent. (R. 24-27). 


7 Significantly, the only formal decision respecting appellant's allegations 
concerning the matter of Marinette-Green Bay is the Commission's rejection 
of these same contentions made after hearing on Valley's earlier protest against 
a prior proposed (but not consummated) transfer of control of M&M. (William 
E. Walker, et al., 15 RR177, see hereinbelow, p. 6.) 
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On February 4, 1958, at a time just prior to anticipated Commis-~ 
sion action on the transfer application, appellant Valley Telecasting 
Co. (licensee of Green Bay television Station WFRV-TV) filed a "'Peti- 
tion to Designate [the transfer] Application for Hearing” (R. 87-108). 
A similar petition which had been filed on February 12, 1958, by the 
Norbertine Fathers (licensee of the other Green Bay television Station 
WBAY-TV), was immediately thereafter on February 14th withdrawn by 
it. (R. 131-140, 144.) Oppositions to Valley's Petition were filed on 
February 10th by the respective transferors and transferees, to which 
Valley replied on February 17, 1958. (R. 112-118, 119-130, 146-158.) 


The Commission on March 19, 1958, granted without hearing the 
pending application (BTC-2699) for transfer of control of M&M. The 
Valley petition for hearing was denied by Commission letter of March 
20, 1958. (R. 159.) On April 16, 1958, the parties thereto consummated 
the said transfer pursuant to the outstanding authorization. 


Appellant Valley on April 18, 1958, filed a ''Protest and Petition 
for Reconsideration" directed against the Commission's March 19th 
action. (R. 166-189.) Valley also filed on April 18th a separate ''Peti- 
tion for Stay of Grant" under Section 309 (c) of the Communications Act 
- in the event that new FCC Rule 1.12 should be construed to require a 
separate pleading for such stay requests. (R. 161-5.) On that same day, 
the Norbertine Fathers also filed a "Protest of Grant of Application, 
Without Hearing, Request For Stay Order and Hearing" likewise directed 


against the transfer authorization. (R. 190-200) Oppositions to these 


several pleadings were thereafter filed by the parties to the transfer 
and by M&M itself, to which Valley replied. 


The Commission by Memorandum Opinion and Order released 
May 19th, 1958 found Valley and Norbertine to be "parties in interest" 
under both Sections 309 (c) and 405 of the Act and that they also met 
the Section 309(c) requirement of specifying facts relied on with 
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particularity. Accordingly, the Commission designated the transfer 
application for evidentiary hearing. (R. 276-286.) It further provided 
that: 


"The issues presented by the petitioners have 
been consolidated and reframed without change in 
scope. However, we are not adopting any of said 
issues, and the burden of proof thereon, both in 
proving the facts alleged and in demonstrating their 
materiality and relevancy will be on the protestants." 
(Id., Par. 12.) 


The Commission thereafter considering at length the question of 
whether it should stay the effective date of the authorization pending the 
said hearing, determined for reasons detailed in its decision that: 


"We affirmatively find, therefore, without pre- 
determining the Commission's decision after hearing, 
that the public interest requires that the grant re- 
main in effect . . ." pending the protest hearing 
ordered on the application. (Id., Par. 15.) 


For all of the cited reasons the Commission finally ordered: 


"That, the protests and petitions of Valley 
Telecasting Company and Norbertine Fathers are 
granted to the extent provided for below and are 
denied in all other respects . . .". (Id., Par. 16.) 


1 While it is not necessary to denial of the instant appeal, the Court's atten- 
tion is invited to the fact that appellant seemingly lacked the requisite basic 
standing under Section 309 (c) to protest the grant before the Commission. Es- 
pecially is this true considering appellant's failure to particularize facts demon- 
strating significant injury to it from the transfer per se, in light of a recent 
decision of a three-judge District Court since affirmed by the Supreme Court 
per curiam in a memorandum opinion (with three justices noting probable cause 
and voting for argument), in Atchison, T. and S.F. Ry. Co. et al. v. United 
States, 130 F. Supp. 76 (Mo., April 1955), aff'd. 350 U. S, 892, 100 L ed 785 
(Nov. 1955). There the lower court dismissed for lack of. standing a railroad 
challenge to an I.C.C. action authorizing a motor carrier to acquire other 
existing motor lines, holding that the possibility of stronger competition to the 
railroads from existing motor lines coming under new and more effective own- 
ership did not, in the absence of a legal right to be immune from competition, 
give petitioners standing as parties in interest to sue. That Court's express 
distinction in its opinion of instances involving new facilities, would harmonize 
that decision with this Court's earlier finding in Camden Radio, Inc. v. Federal 
Communications Commission (94 U.S. App. D.C. 312, 220 F. 2d 191 (1954)) 
of 309(c) standing to protest by an existing station against the transfer of a 
new, not-yet-established facility. The Commission, however, impliedly rejected 
M&M's arguments to this effect in holding protestants to be "parties in interest" 
with standing to protest the instant transfer under Section 309(c). (R. 276, Par. 12.) 
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The evidentiary portion of the protest hearing on the transfer 
application (F.C.C. Docket 12429) has already been held and completed, 
the record therein having been closed by the Commission's Hearing 
Examiner on July 31, 1958. Proposed findings of fact and replies there- 
to have been filed by the parties, and the Examiner's Initial Decision is 
now awaited. While protestant Norbertine Fathers was a party to and 
participated in that protest hearing, it has not appealed, either alone or 


in conjunction with Valley, from the actions complained of herein. 


A full understanding of the matter at issue herein also requires 
some brief reference to prior background facts respecting M&M and 
appellant: On July 18, 1956, the Commission had granted an earlier 
application for the voluntary transfer of M&M from its nine individual 
shareholders to then-proposed transferee Guild Films Company, Inc. 

(R. 216-9.) Valley thereafter filed a "Protest and Petition for Recon- 
sideration" against such action, in response to which the Commission 
granted the protest, set the matter for further hearing (oral argument) 
and suspended the effective date of its authorization pending such further 


proceedings. (William E. Walker, et al., 14 Pike & Fischer Radio Regu- 


lation (RR) 526-532). Upon such further hearing, the Commission on 
May 17, 1957, (by a 5 to 1 vote), found Valley's "Protest . . ."' to be 
inadequate in law and fact and so dismissed it and re-affirmed the 
original transfer authorization to Guild Films (William E. Walker, et 
al., 15 RR 177-183). Due, however, to the year's delay in the authorized 
consummation of that transfer occasioned by Valley's protest and the 
proceedings resulting therefrom, transferee Guild Films subsequently 
refused to go forward to complete the transaction.) (R. 216-9.) M&M's 
stockholders were thus again left in control of the licensee faced with 


the same desperate need for funds to sustain and improve WMBV-TV's 


= A seriatim recital of Valley's unrelenting procedural attacks over the 
years against M&M has been set forth to the Commission by the instant trans- 
ferors and is part of the record herein. (R. 214-222.) 
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operations (R. 219). The proposed transfer to Evening Telegram et al., 
soon followed. (R. 221.) 


Valley's Notice of Appeal to this Court was filed on June 17, 1958. 
Its allegations of error therein exclusively concern and challenge only 
the Commission's actions in its May 19th decision taken pursuant to 
Section 309 (c) of the Communications Act which placed upon protestants 
the burden of proof in the designated hearing and which determined not 
to suspend the transfer authorization (and so require restoration of the 
status quo ante) pending the hearing on the transfer application. 


Il. 
PROPRIETY OF THE QUESTIONS RESPECTIVELY 
PRESENTED FOR REVIEW 

The sole question which is properly raised before this Court by 
the instant appeal, as set forth on page (i) ‘Supra, concerns the validity 
of the Commission's determination under its discretionary Section 
309 (c) authority that the public interest required that its transfer author- 
ization (and the actual transfer of control consummated in pursuance 
thereof) remain in effect pending the Commission's decision after the 
protest hearing ordered on the transfer application. The remaining 
issues raised in Appellant's Brief of October 1, 1958 are, for a variety 
of reasons, jurisdictionally defective, not properly before this Court 
for review, and should not be considered by it. : 


The defective nature of such other asserted issues lies in their 


not having been appropriately raised in appellant's June 17, 1958 Notice 


Following the assumption by the instant transferees of control of M&M, 
the licensee has since filed several applications to improve its service to the 
public, including proposals to increase the operating power, both day and night, 
of Station WMAM, to construct a new FM station at Marinette, which are pend- 
ing before the Commission, and to change the transmitter site and to increase 
the operating height and power of Station WMBV-TV, which has recently been 
set for hearing on limited issues by the Commission (Docket 12598) upon objec- 
tions by Valley and Norbertine Fathers. . 
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of Appeal,” and/or in their being prematurely raised in this Court in 
view of the pendency of the protest hearing on the transfer application 


2 Furthermore, a number 


now before the Commission for its decision. 
of the asserted issues are also merely duplicatory of other questions 
for review which more directly and appropriately raise such matters.° 
As such, all other such asserted issues should be beyond the range of 


proper judicial review herein. 


Til. 
SUMMARY OF ARGUMENT 


Section 309(c) of the Communications Act of 1934, as amended, 
empowers the Commission with discretionary authority to continue a 
grant in effect pending a protest hearing on the application when it 
affirmatively finds for stated reasons that "the public interest [ so] 
requires". This Court has upheld the existence of such discretionary 
authority and has subjected its exercise to the same limited judicial 
review as other administrative determinations in this broadcast field. 
Accordingly, the reasonable exercise of such discretionary authority 
based on sufficient facts and not shown to be arbitrary and capricious, 
should be judicially affirmed. Van Curler Broadcasting Corp. v. Feder- 
al Communications Commission, 96 U.S. App. D.C. 184, 225 F.2d 623 
(1955); Federal Broadcasting System, Inc. v. Federal Communications 
Commission, 99 U.S. App. D.C. 320, 239 F.2d 941 (1956); Mid-Florida 
Radio Corp. v. Federal Communications Commission, _ U.S. App. 
D.C. 248 F.2d 755 (1957). 


— 


1 This is true of Appellant's entire Questions 1 and 2 (respecting alleged 
errors in making the original transfer authorization and then not vacating it upon 
reconsideration), both of which were raised for the first time in its Brief. 


2 This is true of that part iof Question 3 dealing with the Commission's place- 
ment of the burden of proof in the unresolved protest hearing and of the Question 1 
attack on the original transfer authorization, on which it is being afforded a full 
evidentiary hearing. 


: Questions 1 and 2 attack the Commission's original transfer authorization 
and failure to vacate it upon reconsideration only to the limited extent of challeng- 
ing its determinations as to burden of proof and a stay, matters which appellant 
more directly raises in its Question 3. 
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The Commission's March 19, 1958 action continuing the effective 
date of its M&M transfer authorization pending the ordered protest 
hearing, reflected the exercise of its discretionary authority under Sec- 
tion 309(c) in an affirmative finding that the public interest so required, 
Such decision was reasonable, clearly reasoned and based on-substantial, 
uncontroverted facts of record. It reflected the Commission's several 
conclusions (likewise based on the compelling and unchallenged facts 
before it) that WMBW-TV's "precarious financial condition" supported 
the "likelihood" that a stay would cause the complete termination of its 
operations; that this risk was heightened by the delays necessarily 
attending the pending hearing; and that protestants (whose protests had 
merely re-alleged their pre-grant objections already found insufficient ) 
had failed to make out a prima facie case that the grant might not be 
proper and had not demonstrated a "reasonable probability" or "any 
Substantial likelihood" of ultimate success on the merits at hearing. 


Such a reasonable and factually well-grounded discretionary 
determination by the Commission should be judicially affirmed. Van 
Curler Broadcasting v. Federal Communications Commission ‘supra; 
Federal Broadcasting System, Inc. v. Federal Communications Com- 
mission, supra. The Court in its limited review function Should not 
interfere to super-impose its judgment as to the factual balance for that 
of the agency. Ibid; James A. Noe, et al. v. Federal Communications 
Commission, _U.S. App. D.C. ,_—s*F. 2d (Slip Op. , October 
16, 1958); National Broadcasting Company v. United States, 319 U.S.190 
(1943); Coastal Bend Television Co. v. Federal Communications Com- 
mission, 98 U.S. App. D.C. 251, 234 F. 2d 686 (1956); Logansport 
Broadcasting Corp. v. United States, 93 U.S. App. D.C. 342, 210 F. 2d 
24 (1954); Rochester Telephone Corp. v. United States, 309 U.S. 125 (1939). 


Appellant presents no effective and substantial basis upon which 
the Commission's determination could be held arbitrary and capricious 
and so overturned. Its major thesis is in fact misdirected to another 
Separate standard for denying a stay (i.e., to maintain an existing serv- 


ice) not relied on by the Commission, and even in that regard unavailing. 
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Its other arguments are specious, if not wholly irrelevant, and the 


precedent it relies on neither applicable nor persuasive here. 


Finally, to the limited extent relevant to illuminate the statutory 


provision, the traditional non-statutory grounds concerning "stays" 


likewise support the Commission's action here. Appellant has not 


demonstrated any equitable basis for such extraordinary relief, in fact 
quite to the contrary. This follows from its failure to establish any ir~- 
reparable injury whatever, nor any reasonable probability of success 

on the merits at hearing (as found by the Commission), as well as its 
failure to seek interlocutory relief from this Court, its own characteri- 
zation of the instant proceeding as only a "protective appeal", and the 
fact that the protest hearing before the Commission has already con- 


cluded its evidentiary phase and now awaits decision. 


All other issues sought to be raised by appellant's Brief are 
jurisdictionally defective and should not be considered by the Court 
herein. Thus, the alleged error as to the placement of the burden of 
proof at the ordered protest hearing is an interlocutory matter, pre- 
maturely raised and not herein justiciable. Section 10(c) of the Admin- 
istrative Procedure Act; Eastern Utilities Associates v. Securities 
Exchange Commission, 162 F.2d 385 (1947); Federal Power Commis- 
sion v. Metropolitan Edison Company, 304 U. S. 375, 82 L. ed 1408 
(1938). Judicial review of such an intermediate hearing matter may 
only be had upon review of the final agency order after hearing which, 


should the Commission deny the transfer, would moot this issue. 


The other two issues treated in the Brief -- respecting alleged 
Commission errors in originally granting the transfer application and 
in not vacating it upon reconsideration under Section 405 of the Com- 
munications Act -- are both jurisdictionally defective in not having beeh 
raised in appellant's Notice of Appeal herein. The Court's jurisdiction 
here being determined on the basis of the assigned reasons for appeal, 
failure to allege such errors in the Notice precludes their consideration 


on review herein. Section 402(c) of the Communications Act; Stuart v. 
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Federal Communications Commission, 70 U.S. App. D. C. 265, 105 F.2d 
788 (1939); WOKO, Inc. v. Federal Communications Commission, 71 
U.S. App. D.C. 228, 109 F.2d 665 (1939). 


Moreover, (while not necessary to the Court's refusal to con- 
sider them herein), such issues are further jurisdictionally defective 
in appellant's failure to demonstrate that it thereby has justiciably been 
aggrieved or adversely affected under Section 402(b) of the Communica- 
tions Act. For appellant here seeks to invoke rights which it has other- 
wise fully obtained from the protest hearing on the application except 
for the two cited interlocutory matters concerning the burden of proof 
at hearing (shown to be prematurely raised herein) and the effectiveness 
of the grant itself (which appellant seeks review of herein under Section 
309(c)). Finally (while review of the issue is in all events barred be- 
cause of jurisdictional defectiveness), it should also be noted that 
appellant failed to effectively assert any Section 405 rights to recon- 


sideration before the Commission below, and that the Commission's 


express consideration and denial of appellant's petition was sound and 
proper in all respects. : 


IV. 
ARGUMENT 


THE COMMISSION'S AFFIRMATIVE FINDING THAT THE PUBLIC 
INTEREST REQUIRED ITS TRANSFER AUTHORIZATION REMAIN 
IN EFFECT PENDING THE ORDERED PROTEST HEARING ON 
THE TRANSFER APPLICATION, WAS A REASONABLE EXERCISE 
OF ITS DISCRETIONARY AUTHORITY UNDER SECTION 309(c) OF 
THE COMMUNICATIONS ACT, AND SO SHOULD BE ESE END 
HEREIN. 


The pertinent provisions of Section 309(c) of the Communications 
Act of 1934, as amended, provide that pending a designated protest 
hearing, the effective date of the authorization so challenged: 
"shall be postponed to the effective date of the 
Commission's decision after hearing, unless the 


authorization involved is necessary to the main- 
tenance or conduct of an existing service, or 
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unless the Commission affirmatively finds for 


reasons set forth in the decision that the public 


interest requires that the grant remain in 


effect, in which event the Commission shall 
authorize the applicant to utilize the facilities 


or authorization in question pending the Com- 
mission's decision after hearing". (emphasis 
added.) 
Commission Rule 1.193(h) effectuates this statutory provision in lan- 


guage almost identical to it. 


The governing mandate of Section 309(c) therefore clearly vests 
the Commission with the discretionary authority to continue an out- 
standing authorization in effect by not suspending the effective date 
thereof despite action setting the initial application for protest hearing. 
Two alternative standards are established for its exercise: the first 
where the authorization is necessary to the maintenance of an existing 


service; the second when the Commission affirmatively finds that the 


public interest so requires. : Both, and particularly the second, reflect 


the careful empowerment of the administrative agency to refuse to 
impose an otherwise arbitrarily inflexible "stay" of outstanding author- 
izations upon the ordering of a protest hearing, where the countervailing 
circumstances so indicate. This Court, as would be anticipated in 

light of such a clear statutory investiture, has confirmed the existence 


of such authority. Van Curler Broadcasting Corp. v. Federal Com- 
munications Commission, 96 U.S. App. D.C. 184, 225 F.2d 623 (1955); 


Federal Broadcasting System, Inc. v. Federal Communications Com- 
mission, 99 U.S. App. D.C. 320, 239 F.2d 941 (1956) ;: Mid-Florida 


Radio Corp. v. Federal Communications Commission, ___U.S. App. 
D.C. __, 248 F.2d 755 (1957). While clearly not unlimited in scope, 


1 The legislative history of Section 309(c) clearly spells out the need for the 


creation and exercise of such discretionary authority. The first standard was 
enacted as part of the original Section 309(c) in 1952. (Act of July 16, 1952, 

66 Stat. 715, Sec. 7.) The other (public-interest) standard was added by Act of 
Jan. 20, 1956 (70 Stat. 3) to enlarge and unfetter the Commission's discretion 
to meet those situations in which otherwise automatic stays pending hearing had 
been shown to be harmful to the public interest. (See the Senate Report #1231 
on these 1956 Amendments, 84th Congress, 1st Session, submitted July 28, 
1955; 1 Pike & Fischer RR p. 10: 371. 
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such Commission discretion does represent a legitimate area of ad- 


ministrative authority subject on appeal to the same limited judicial 
review as other administrative determinations in this same broadcast 
field. (Id.) That is, the reasonable exercise of such discretion, based 
on sufficient facts and not clearly shown to be arbitrary and capricious, 
should be judicially affirmed. Federal Broadcasti : stem, Inc. v. 
F.C.C., supra at p. 325; Mid-Florida Radio Corp. v. F.C.C., supra. 


The Commission's action in its May 19th Memorandum Opinion 
and Order rejecting a "'stay"’ was based upon the statutorily required 
affirmative finding on the record before it that "the public interest re- 
quires that the grant remain in effect" pending the protest hearing 
ordered on the transfer application. Such finding was a reasonable 
exercise of the Commission's statutory discretion, was clearly reasoned, 
and had a substantial basis in the uncontroverted facts and circumstances 
of record before it. Such action was not, nor has been shown to be, in 
any way arbitrary or capricious or beyond the reach of statutorily vested 
administrative discretion. Accordingly, it should be affirmed by this 
Court. (Id.; Van Curler Broadcasting Corp. v. Federal Communications 
Commission, supra.) In this complex field in which the agency neces- 
sarily has wide latitude, the limited judicial review function should not 
interfere to "superimpose its own evaluation of facts to upset the 
balance struck by the Commission". James A. Noe, et al. v. Federal 

’ Communications Commission, _—*U.S. App. D.C. ,_—sF.2d_, 

(Slip Op., October 16, 1958); National Broadcasting Company v. U. S., 
‘supra; Logansport Broadcast Corp. v. U.S., supra; Coastal Bend Tele- 


vision Co. v. F.C.C., supra; Rochester Telephone Corp. v. U. S., 307 
U. S. 125, 146 (1939). 


A reading of the Commission's opinion makes clear the reason- 
ableness of its public interest conclusion to retain its grant in effect 
unstayed. That conclusion was a resultant of the many public interest 
factors cited by it. It held first that "increasing financial difficulties" 
made WMBV-TV's economic condition "precarious" and supported 





14 


"the likelihood" that a stay pending hearing would mean the complete 
termination of its operations, thus depriving its community of its only 
local television service. (R. 276-286, Par. 13.) The substantial delays 
necessarily attendant upon the ordered hearing, it further held, would 
substantially increase the risk of WMBV-TV's being forced to suspend 
all service. (Id., Par. 14.) Finally, the Commission concluded upon its 
further review of the matter that protestants had failed to make out a 
prima facie case that the grant may not be in the public interest and had 
not "demonstrated a reasonable probability of success on the merits of 
their protests and we are not convinced that there is any substantial 
likelihood that the grant here in question would ultimately have to be 
set aside". (Id., Par. 15.) 


All of these conclusions were amply supported by the factual 
record then before the Commission. Strong and uncontroverted evidence 
of the cited WMBV-TV financial difficulties were set forth in the deci- 
sion itself. Similarly, its determinations as to the unpersuasive nature 
of protestants’ case were reasonably grounded and clearly sustainable. 
The Commission had previously considered and likewise found unper- 
suasive these same allegations and presentations when made to it prior 
to grant of the application. The basic lack of merit in protestants’ 
allegations reflected their seeking again to raise questions not supported 
by particularized substantive facts and based upon novel and distortive 


1 The Commission's decision adopted M&M's statement of uncontroverted 
facts to the effect that: "M&M unquestionably is in a serious financial position, 
as Valley itself admits in its Protest (p. 3). Thus, any stay of the transfer 
during any protest hearing would necessarily run the substantial risk that WMBV- 
TV (and perhaps even WMAM with it) would be forced to drastically curtail its 
needed operations, if not be completely driven off the air. M&M has been and 
is now desperately short of working capital. It carries, for example, a heavy 
volume of overdue notes (amounting to $130, 000.) payable toR.C.A. Its losses 
from WMBV-TV operations total $10, 081. 79 for the seven—months' period end- 
ing March 1, 1958; such losses are current and increasing in size (totalling 
$3, 210.53 in February 1958, and $6,287.28 in March 1958, compared with 
$1, 409. 56 in March of 1957). Over the period of its operations to date, WMBV- 
TV has sustained an aggregate deficit of more than $140,000.00. Further, 
were Valley successful in its effort to obtain WMBV-TV's NBC-TV network 
affiliation (which has been and remains the first goal of Valley's continued 
harassing activities), it is probable that the bottom would drop out of WMBV- 
TV's serious financial situation..." (Id., Par. 13.) Further data of such 
WMBV-TV difficulties were included in transferors' opposition to "Protest. ..".. 
(R. 209-210.) 
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constructions of the Communications Act and of Commission rules, 
constructions which were also contrary to long-established Commission 
precedents. (R. 276-286.) All of their allegations were so infected, 
including the asserted question of concentration of the mass media of 
communications (without having provided any particularized basis on 
which such known and already considered ownerships could be found 
contrary to the public interest), and the allegations concerning an un- 
authorized transfer of control! and exceeding permissible limits of 
broadcast ownerships. (R. 87-108, 166-189, 230A-230Y.) 


The instant matter, therefore, was precisely one of those con- 
templated by Congress for application of the discretionary adminis- 
trative authority under Section 309(c) -- where a marginal protest was 
not susceptible to outright denial on demurrer but clearly did not war- 
rant extensively holding up an authorization theretofore found (on all of 
the same facts and circumstances) to be in the public interest. There- 
fore, while expressly not determining its decision after evidentiary 
hearing, the Commission most reasonably concluded that in light of all 
of the circumstances before it, including the risk of terminating WMBV- 
TV's operations and protestants' weak case, that the public interest re- 
quired its denial of any "stay" pending hearing. This eminently sound 
finding pursuant to its statutory authority should not herein be disturbed. 


Federal Broadcasting System v. F.C.C., supra. 


Against the imposing array of uncontroverted facts and reason- 
able conclusions here supporting the Commission's ultimate determin- 
ation, appellant provides little or nothing beyond argumentative allega- 
tions to base its position. It attacks only the allegedly dispositive (and 
demonstrably sound) Commission finding as to WMBV-TV's financial 


condition, while wholly ignoring the fact that the cceishin is rather 


1 For example, Valley again alleged that an earlier transaction in which 
M&M had entered a conventional loan and option agreement with two local people, 
which agreement was reported and known to the Commission but which was 
never exercised in any way, had constituted ipso facto an unauthorized transfer 
of control of the licensee contrary to the provisions of the Communscations Act. 
(R. 184-186, 206-9, 276-286, Pars. 7-8.) 
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grounded upon another statutory public interest standard of which this 


factor is but one integral part. Even there its contentions are unavail- 


ing. It essentially argues not that the cited facts are incorrect but only 
that a different result should flow from them, certainly no basis for 
imputing the arbitrary action charged. 


Other of its arguments are wholly ineffectual and often totally ir- 
relevant. Such a one is the argument that (somehow) the Commission 
arbitrarily relied on transferees’ data respecting WMBV-TV's serious 
financial difficulties. Transferees furnished some of such data for the 
perfectly understandable reason that they were, pursuant to the author- 
ization, then in control of M&M and its books and records and, in any 
event, such facts were echoed and supplemented by transferors. 

(R. 201-213, 230N-230S.) Likewise, the repeated argument based on 
the transfer being consummated despite appellant's prior promise of 
protest, is also uncompelling in view of the facts that such action was 
taken pursuant to an outstanding and effective authority, that the mere 
announcement of future opposition cannot have any formal deterrent or 
punitive effect upon an act fully authorized when taken, and particularly 
that the Commission did not thereafter rely upon (or even cite) such 
consummation as a basis for continuing the transfer in effect. Also 
irrelevant here is appellant's reliance upon the fact that M&M's former 
owners prior to the instant proposed transfer had sought rule making 
to shift television Channel 11. Such proposal had been withdrawn (and 
the proceeding terminated) substantially prior to the time of the original 
grant of the transfer application, and this matter played no part what- 
ever in the determined basis for the Commission's decisions challenged 
herein. 

= While the Commission properly considered the substantial risk of WMBV- 
TV terminating its service due to a precarious financial condition as one signi- 
ficant public interest factor in such conclusion, it would appear that such factor: 
could further support a separate and independently determinative finding that 
denial of stay was also reasonably "necessary to the maintenance... of an existing 
service". While there is here no such conclusion expressed in statutory lan- 
guage, it clearly represents a resultant of the facts cited and other findings 
reached. However, since the Commission's determination is alone adequately 


supported by the public interest finding explicitly made, there is no need here 
to resolve the applicability of the other statutory standard. 
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The alleged precedent on which appellant relies is scarcely appli- 
cable, much less controlling, here. Thus, the WGMS case (Smith v. 
Federal Communications Commission, 101 U.S. App. D.C. 109, 247 F.2d 
100 (1957) ) is readily distinguishable on its unique facts. There, the 
Commission having first ordered a reassignment of that transfer later 
sought to reverse this conclusion and to support its denial of a stay 
order principally upon the (inadequate) ground of assignors' reluctance 
to assume their previous operations. Similarly unpersuasive here is 
the Commission's recent Saunders decision, ! set out in an appendix to 
appellant's Brief. This, as other instances in which the Commission has 
or has not invoked a "stay", only reflects a different end result under- 
standably stemming from the permissible exercise of an administrative 
discretion in situations with substantially dissimilar facts and circum- 


stances. 


Finally, to the limited extent that traditional, non-statutory law 
concerning the extraordinary remedy of "stay" may here be applicable 
to illuminate the statutory mandate, it also supports the Commission's 
decision and is contrary to appellant's position. Appellant has grossly 
failed to demonstrate any equitable claim to such interlocutory relief. 
It has failed to meet either of the two traditional grounds for "stay": it 
has not demonstrated either before Commission or Court any injury 
whatever (much less any "irreparable" injury) resulting from the trans- 
fer's continued effectiveness pending hearing; not has it shown the 
necessary “reasonable probability" of ultimately prevailing upon the 
merits -- the Commission having sustainably and properly determined 


to the contrary. 


Other pertinent factors would likewise bar any such equitable relief 


here. Appellant did not seek an immediate interlocutory injunction 
1 james A. Saunders, RR _, FCC 58-809 (9/21/58). This case, in- 
cidentally, involved an AM station, not a TV operation as appellant alleges (p. 23). 


a Appellant's Brief is totally silent on this point except for an oblique generali- 
zation to the "detriment and aggrievement it is currently suffering". (p. 23.) 
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pendente lite from this Court against the consequences of the transfer. 
In addition, appellant has itself formally characterized the instant pro- 
ceeding as nothing more than a "protective appeal” designed only to 
preserve its position in the event of possible future action by the Com- 
mission on other subsequent applications not yet granted nor here under 
review. (Valley's ''Motion to Postpone Pre-hearing Conference", filed 
in this Court on August 26, 1958, pp. 2-3.) Both such factors would 
negate any finding of injury to appellant, as well as demonstrate its 
concession that the transfer should remain and solidify in effect. Also 
significant here is the fact that the Commission's protest hearing on the 
transfer is well underway to completion with the evidentiary portion 
thereof concluded and only the decisional process awaited. For all of 
these reasons, appellant's position respecting such extraordinary inter- 
locutory relief has as little merit under traditional equitable law as it 
has under the governing mandate of Section 309(c) of the Communications 
Act. 


ALL OTHER QUESTIONS RAISED BY APPELLANT'S BRIEF 
ARE JURISDICTIONALLY DEFECTIVE AND NOT PROPERLY 
BEFORE THE COURT FOR REVIEW. 

None of the other questions or issues attempted to be raised by 
appellant's Brief herein are properly before this Court for review. Alk 
are jurisdictionally defective for one or more reasons and, as such, 
should be beyond the scope of appropriate judicial review herein. Sec- 
tions 402(c) of the Communications Act of 1934; Section 10(c) of the 
Administrative Procedure Act; Stuart v. Federal Communications Com- 
mission, 70 U.S. App. D.C. 265, 105 F.2d 788 (1939); WOKO, Inc. v. 
Federal Communications Commission, 71 U.S. App. D.C. 228, 109 F.2d 


665 (1939); Eastern Utilities Associates v. Securities Exchange Com- 
mission, 162 F.2d 385 (1947); Federal Power Commission v. Metropoli- 
tan Edison Company, 304 U.S. 375, 82 L. ed 1408 (1938). 
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Burden of Proof at Hearing 


Appellant's allegation of Commission error in placing upon it the 
burden of proof on the designated issues for the protest hearing, is an 
interlocutory matter, prematurely raised herein and not justiciable at 
this time. Section 10(c) of the Administrative Procedure Act; Eastern 
Utilities Associates v. S.E.C., supra. The Commission is presently 
conducting the full evidentiary hearing on the original transfer applica- 
tion sought by appellant through protest below, on issues asserted by it. 
The burden of proof is an integral procedural part thereof . Accordingly, 
appellant may not now obtain judicial review of such an intermediate, 
interlocutory matter until such time as it may seek such review as may 
be necessary of the final Commission order. (Id.) Furthermore, were 
the Commission to deny the transfer application after hearing, this 
matter of burden of proof would be mooted and never reach this Court 


for review. 


While this issue should not be considered here due to its juris- 
dictional defectiveness, it might also be noted in passing that appellant 
advances no facts or showings whatever of alleged Commission arbi- 
trariness in exercising its statutory discretion respecting placement of 
the burden of proof at hearing. Discretionary agency action should not 


in any event be overturned on appeal by a single, undocumented blast of 


challenge by appellants. 


Alleged Commission Errors in (1) the Original Grant 
of The Transfer Application and in (2) Not Vacating 
That Grant Upon Petition for Reconsideration Under 
Section 405 of the Communications Act. _ 

Valley's Brief also seeks to challenge two other Commission 
actions respecting the M&M transfer: (1) its original grant of that appli- 
cation and (2) its failure to vacate that authorization upon reconsideration 
under Section 405 of the Communications Act. Both of these alleged 

errors, however, are jurisdictionally defective as not having been raised 
in appellant's Notice of Appeal of June 17, 1958, and so should not be 
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considered by the Court herein. This Court's jurisdiction is determined 
on (and so limited by) the basis of an appellant's assigned reasons for 
appeal, which serve the function of an assignment of errors. Matters 
not asserted as error in the Notice of Appeal may not, therefore, effec- 
tively be raised before this Court for the first time in the Appellant's 
Brief. Section 402(c) of the Communications Act of 1934, as amended; 
Stuart v. Federal Communications Commission, supra; WOKO, Inc. v. 


Federal Communications Commission, supra. 


While the cited jurisdictional basis is alone sufficient to preclude 
judicial review of these issues herein, it might also be noted that appel- 
lant'’s position respecting them suffers an additional jurisdictional defect 
in its failure to demonstrate that it has thereby been justiciably aggrieved 
or adversely affected under Section 402(b) of the Communications Act by 
the actions here challenged. For in the full, evidentiary hearing now 
being held on the transfer application, Valley has secured precisely the 
same hearing it would have obtained upon non-approval of the original 
application or its vacation upon reconsideration, with the sole limited 
exceptions of the two interlocutory matters concerning burden of proof 
(which is shown to be prematurely raised at this time) and the effective- 
ness of the grant itself (which Valley is appealing from herein under 
Section 309(c)). Accordingly, appellant here seeks to invoke rights it 
has in largest part otherwise obtained, or is (in one respect) now prose- 


cuting on appeal or which (in the other respect) it may not now raise.! 


While the asserted issue as to Section 405 reconsideration is thus 
beyond the reach of judicial review herein, it should be noted in passing 
that appellant (here attempting to raise in yet a third guise the question 
of a "stay"’) did not assert and prosecute before the Commission any 


1 


In all events, appellant's citation of this Court's decision in Capitol Broad- 
casting Company v. Federal Communications Commission, ( U.S. App. D.C. 


__»___ F.2d__, Slip Op. May 22, 1958) is unpersuasive. For that decision, 
upon its rather unique facts requiring a hearing before grant on certain special 
applications is clearly inapplicable to the totally dissimilar instant circumstances 
in which appellant sought and is now obtaining a full evidentiary hearing on the 


challenged transfer application. 
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effective and proper request for Section 405 reconsideration! In all 
events, the Commission expressly considered and denied appellant's 
petition, its procedures therewith being sound and proper, particularly 
so in the context of circumstances here shown. But, as already demon- 
strated, this matter is jurisdictionally defective and should not further 
be considered by this Court. 


V. 
CONCLUSION 


For the foregoing reasons the decisions of the Federal Communi- 
cations Commission here under review should be affirmed. 


Respectfully submitted, 


ARTHUR W. SCHARFELD 
ARTHUR STAMBLER 


Counsel for Intervenors, 
M&M Broadcasting Company, and 
Evening Telegram Company, et al. 


Of Counsel 


SCHARFELD & BARON 
National Press Building 
Washington 4, D. C. 


November !7, 1958. 


_ Thus, Valley had separately requested a "stay" pursuant only to Section 
309(c) and not 405 (R. 161); its original post-grant challenge of April 18, 1958 
made no mention of Section 405 other than to request relief in the alternative and 
to show itself to be a party in interest under both Sections (R. 166, 169, 187); 
and its own May 5th "Reply" to oppositions characterized its original pleading 
solely as "a Protest" and specifically requested only the relief of a hearing and 
a stay as would be available under Section 309(c). (R. 243, 272.) Furthermore, 
appellant's April 18th pleading merely realleged in almost verbatim form the same 
arguments made to and previously held insufficient by the Commission upon the 
initial grant of the transfer application. (R. 87-108, 166-189. ) 





